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Grace J.
REASONS FOR DECISION

[11  Much has been and will continue to be written about the constitutionality of the
Expenditure Relief Act (the “ERA™)." This application involves a challenge by the Association of
Justice Counsel (the “AJC”). It was initiated becanse the ERA4 impedes efforts by lawyers in the
federal public service to address long cxisting concerns about salary.

1. The Context of the Dispute

[2] The AJC is the certified bargaining agent for approximately 2,700 lawyers employed by
the lederal government (collectively “Federal Crown counsel™).?

1'8.C. 2009, ¢. 2, 5. 393. It was proclaimed into force March 12, 2009. Decisions have been rendered in Meredith ot
al. v. Atorney General of Canada, 2011 FC 735 and Federal Government Duckyard Trades and Labour Council
(Esquimalt 8.C.) & Des Rogers v. Her Majesty in Right of Canada as represented by the Attorney General of
Canada, 2011 BCSC 1210 (8.C)

* Lawyers employed by the federal government in managerial or particularly sensitive positions are not eligible for
membership in the AJC.
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[3] These lawyers work across Canada in the Department of Juslice, the Public Prosecution
Service of Canada, various federal agencies, tribunals and courts.

[4] While the AJC has existed since 2001, Federal Crown counsel were statutorily prohibited
from unionizing until the passage of the Public Service Labour Relations Act (the “PSLRA™) in
2005.° Immediately after the passage of the PSLRA, the AJC applied to become the certified
bargaining agent for Federal Crown counsel, Certification followed in April, 2006,

[3]  The AJC maintains the salaries paid to its members are uncompetitive. Those eamed by
lawyers employed by Ontario’s Ministry of the Attorney General (“Ontario Crown counsel™) are
uscd as a comparator, The AJC argues that the Ontario Crown counsel is an appropriate point of
comparison, since almost two thirds of Federal Crown counscl are employed in this province.

[6] AJC’s argument follows this path. For many years, salaries paid to Federal and Ontario
Crown counscl were roughly equivalent,

7] Starting in 1989 Ontario Crown counscl were permitted to bargain collcctively. An
arbitration board awarded Ontario Crown counsel a salary increase of thirty per cent effective
Januvary 1, 2001.

[8)  With this arbitral award, the period of approximate equality in earnings ended, The AJC
maintains the gap has grown.

(9]  The AJC also relics on other information.’ It says that salaries paid to lawyers in the
employ of the provincial governments in British Columbia, Alberta and Saskatchewan “far
outstripped those of Federal Crown counscl™ and that the average salary paid in the private sector
i% even greater.

[10] The AJC imtroduced evidvice to suppuit ils pusitivn that less aslbaciive compensution
packagcs have led to difficulties in recruiting and retaining lawyers. One of AJC’s objectives is
to significantly reduce, if not eliminate, the disparity it maintaing exists in salaries between its
members and other lawycrs in comparable positions.

[11] On May 10, 2006, the AJC served a Notice to Bargain on the Treasury Board, the
representative of the Government of Canada, under the PSLRA.

*$.C. 2003, c. 22, 5. 2. A small number of lawyers employed at federal boards, agencies and commissions were
formerly represented by the Professional Institate of the Public Service of Canada (“PIPSC™} from 1967 until 2006.
They were subject to & scrics of cullective agreements.  The last one negotaied on their behalf by PIPSC expired on
February 28, 2006, The parties use the term “LA group” rather than Federal Crown counsel in its roaterial,

4 The AJC filed affidavits of its president Marco Mendicino sworn June 8, 2010 and January 6, 2011, The Altorney
General relies on affidavits of Héléne Laurendeau, Assistant Deputy Minister, Compensation and Labour Relations
Sector, sworn Oetober 29, 2010 and February, 2011, Mare Thibodeau, Director of Operations — Core Public
Administration, sworh Oclober 29, 2010 and Paul Rochon, Associate Deputy Mipister and G-7 Deputy, Depuartment
of Finance, sworn November 5, 2010.
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[12] Prolonged negotiations were held during 2006 and early 2007. A mediator participated in
some of them. Although some issues were resolved, the AJC and the Treasury Board were
unable to conclude their first collective agreement,

[13] Compensation was a key and unresolved issue. The AJC sought salary increases of
approximately thirty five per cent over the agreement’s term. The Treasury Board eventually
offered four and half per cent over three years.

[14] The parties moved toward arbitration.” However, they could not agree on who wonld
chair an arbitration panel.

115] By this timc ominous economic signs had already appeared. The housing market in the
United States bad declined significantly. Mortgage default increased alarmingly. Financial
institutions began to fail.® Consumer confidence declined. Other dominos teetered and began to
fall.

[16] In September, 2008, the Treasury Board referred the remaining issues to the Public
Service Labour Relations Board (“PSLRB™) for arbitration.” Annual rates of pay were identified
as outstanding issues.

(17] By then, the problems in the United States had spread worldwide. Economic conditions
had become increasingly grim® A global recession took hold.

(18] Canada was not immune. Businesses failed. Unemployment soared, Stock prices
plunged. For many, concern tumed to alarm,

[19] Central banks took dramatic action. So did governments of many nations, including
Canada and its provinces.

[20] Public speeches were given.” An economic and fiscal statement was delivered.!® The
federal government’s intention to regulate wage increases in the public sector was articulated.

° This appears to have been done informally.

® Institutions challenged or crippled during the crisis included The Bear Stearns Companics, Tnc., the Federal
National Morigage Association known as Fannie Mae, American International Group, Ine. (“ATG™) and Lehman
Brothers Holdings In¢.

? The AJC says the referral was made pursuant to s. 47 of the PSLRA. The Treasury Board indicated the matter was
being referred to arbitration pursuant to s. 136 of the PSLRA and requested the appointment of an arbitration bosrd
under s, 140 of that statute.

* The crisis appears to have started in zpproximatcly August, 2007.

* The Minister of Finance pledged “responsible fiscal management that will.._cxtend to public sector compensation
in an October 29, 2008 speech. The intention of the government to introduce legislation “to ensure sustainable
compensation growth in the federal public service” was announced in the November 19, 2008 Speech from the
Throne.

1° This occurred on November 27, 2008.
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[21] Behind the scenes, the Treasury Board Secretariat was asked to “develop measures to
restrict spending,” Recommendations were made. The drafting of legislation restricting wage
increases for most federal government employees commenced. !

[22] In mid-November 2008, the Treasury Board's sepior negotiators sent e-mails to various
bargaining agents, including the AJC. The November 15, 2008 message received by the AJC
rcad, in part;

The reason for my e-mail is to find out if, given the dire economic conditions,
you...would be interested in resuming discussions in an attempt to reach a
settlement for the LA Group.'?

I believe we have ¢very reason to be concerned by the Minister of Finance’s
recent speech on the state of the economy and its possible impact on our
- mandates. .,

Based on the Minister’s speech, authorities of the Department of Finance are
saying...they are looking for cost containment and predictability of expenditures
for the period 2007/08 to 2010/11...

Although we are in the process of establishing an Arbitration Board, there’s
nothing that prohibits us from having a discussion and evaluating the current
situation in thc best interest of the LA Group..,

f23] The Treasury Board made final offers to the bargaining agents for represented
employees. In a November 18, 2008 press release, the final offers were described in these terms:

A responsible approach to public sector compensation is even more critical during
a time of economic uncertainty and tight fiscal circumstances.

Given the nrgent need to cnsure predictability in public sector wages, we are
presenting final offers to the barpaining agents of the core public administration,

These offers strike the right balance: responsible, predictable spending and fair
compensation. They are fair to employces and to taxpayers.

The final offers represent a total increase of 6.8% over 4 years...for four-year
contracts beginning 2007-08..."

[24] As the press release contemplated, there was further communication between the
Treasury Board and various bargaining agents, including the AJC. While & number of collective
agreements were completed, the wide chasm betwoen the AJC and Treasury Board remained.

"' Bill C-10 is described in para. 25 of this decision.
'2 As mentioned, the partics use the phrase LA Group to describe Federa! Crown counsel.
"% This offer was higher than the Treasury Board had made in March, 2008,
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[25] A far ranging piece of legislation called the Budget Jmplemeniation Aci, 2009 was
finalized. Known as Bill C-10, it included provisions designed to address the state of and
stimulate the Canadian economy. Tn some areae, money would be spent. In others, it would be
saved

[26]  The introduction of Bill C-10 was delayed when Parliament was protogued on December
4, 2008.

[27] Parliament reconvened in January, 2009, The intention of the federal government to limit
wage increascs in the federal public scctor commencing with the 2007-2008 fiscal year was
already known. With the first reading of Bill C-10 on February 6, 2009, the AJC and others
were surprised to learn that the 2006-2007 fiscal year was also included."

[28] The ERA came into foree on March 12, 2009. It applies to approximately 400,000
people: most federal cmployees whether unionized or not and to members of the Senate and
House of Commons."®

[29] The legisiation increases base rates of pay for affected federal cmgloyecs by specified
pereentages for five fiscal ycars commencing in 2006 and ending in 2011.'° Section 16 granted
an increase of 2.5% in the 2006-2007 fiscal year, 2.3% in the 2007-2008 fiscal year and 1.5% in
each of the three following fiscal years ending with 2010-2011. As a general rule, the restrictions
apply notwithstanding any collective agreement, arbitral award or contract of employment."”

[30] The percentages applied 1o members of the AJC retroactively to May 10, 2006 and
prospectively to March 31, 2011, They apg»licd notwithstanding any ongoing negotiation,
arbitration or other dispute resolution process, |

[31] The AJC maintains that the £RA is wholly or partly inoperative because it limits the
constitutionally enshrined freedom of association conferred by section 2 (d) of the Charter. The
AJC submits the ERA4 is not saved by section 1. Its first attack against the ERA is a broad one. It
asks for a declaration that the entirc statute is inconsistent with s. 2(d) of the Charter. It then
gradually narrows the scope of the declaration it seeks: first to eight sections,'® then to three
subscctions which have the effect of giving the legislation retroactive cffect®® and in the final

** It received second reading on February 12, 2009 and was referred to the Standing Committee on Finance. The
AJC made a presentation to the Committec on February 23, 2009 as did the Professional Institute of the Public
Service of Canada, the Public Service Alliance of Canada and the Canadian Labour Congress. The Bill was passed
on March 4 and received Royal Assent on March 12, 2009,

™ Its scope is set forth itt sections 12-15.

' Pursuant to section 12 the £RA does not affect “incremental Increases”, “merit or performance increases, in-range
increases, performance bonuses or similar forms of compensation.®

" Section 16. Section 19 provides that the limits do not apply to the 2006-2007 or 2007-2008 fiscal years if &
collective agreement or arbitral award had been made before December 8, 2008,

¥ Sections 33, 34 and 54.

** Sections 16, 17, 24, 27, 34, 56, 57 and 59.

# Subsections (a), (b) and (c).



NOV-01-2011 10:29 JUGDES ADMIN RM 170 416 327 bB417 P.007-030

Page: 6

alternative to the ERA’s starting point of May 10, 2006*' and the 2006-2007 fiscal vear as set
forth in ss, 16 (a) and 34 (1).2

2. Issues
[32] The issues are:

a) Does the ERA substantially interfere with the right of association of the
members of the AJC under scction 2 (d) of the Charter?

b) If so, is the infringement saved by section 1 of the Charter? In other words,
has the Attorney General of Canada (“Attorney General™) established that the
objectives the FRA seeks to fulfill are of sufficient importance to warrant
overriding a constitutionally protected freedom and that the means chosen are
rcasonable and demonstrably justified in a free and democratic society?

A Analysis and Decision

A. Does the ERA substantially interfere with the right of association of the members
of the AJC under section 2 (d) of the Charter?

[33] Section 2 (d) of the Charter contains nine simple sounding words. It provides:

Everyonc has the following fundamental frecdoms:
[...]

(d) freedom of association.

[34] Federal or provincial legislation that does not rcspect an individual’s freedom of
association is void under s. 52 of the Constitution Act, /982> unless the state is able to justify the
Timits imposed under s. 1 of the Charter®

[35] Section 2 (d) recognizes that objectives are often shared and gives individuals a
constitutionally entrenched tight to work together to attain them.*® The right to unionize and to
make collective representations to an employer has long been recognized as being protected by s.
2 (d) of the Charter. Howcever, historically, the right to collectively bargain was not.?¢

' The date the AJC scrved a notice to bargain.
2 That year is referred to in 5. 16 (2) and in s. 34 (1).
# Being Schedule B 1o the Canada Aot 1982 (U.K.), 1982, ¢. 11,
* Health Services and Support — Facilities Subsector Bargaining Assn, v. British Cofumbia, |2007] 2 S.C.R. 391 at
. 88; Ontarioc (Attorney General) v. Fraser, 2011 SCC 20 at paru. 47.
Reference re Public Employee Relations Act (Afta), [1987] 1 S.C.R. 313 at 393; Duwnmmore v. Omrario (Attorney
General), [2001] 3 5.C.R. 1016 at paras. {5-16 and 30.
% Reference re Public Emplayee Relations Act (Alta), supra, per Le Dain I, at p. 390, Profssional Institute of the
Public Service of Canada v. Northwest Territories (Commissioner), [1990] 2 S.C.R. 367 per Dickson CJ. at pp.
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In 2007, that changed when the Supreme Court of Canada released Heaith Services and
Support ~ Fucilities Subsector Bargaining Assn. v. British Columbia (“Health Services).”’ On
behalf of the majority, McLachlin C.J. and LeBel J. wrote:

The right to bargain collectively with an cmployer enhances the human dignity,
liberly and autonomy of workers by giving them the opportunity to influence the
establishment of workplace rules and thereby gain some control over a major
aspect of their lives, namely their work...?

A broader interpretation of the scope of the Charter’s protection was endorsed in the
following terms:

We conclude that s. 2(d) of the Charter protects the capacity of members of
labour unions to engage, in association, in collective bargaining on fundamental
workplace issues. This protection does not cover all aspect of “collective
bargaining”, as that term is understood in the statutory labour relations regimes
that are in place across the country, Nor does it cnsure a particular outcome in a
labour dispute, or guarantee access to any particular statutory regime, What is
protected is simply the right of cmployees 10 associate in a process of collective
action to achieve workplace goals. If the government substantially interferes with
that right, it violates s. 2 (d) of the Charter...”

The consequences of the evolution of the new approach on the legislation in issue in
Health Services remained to be considered. The following principles emerged:

a) The protection offered by s. 2 (d) the Charter relates only to the process of
collective bargaining. It does not protect a particular model or method of
bargaining and the Charter provides no assurances that associational goals will

be achicved;

b) In every case, a fact-specific and contextual inquiry is required 1o determine
“whether the process of voluntary, good faith collective bargaining between

employees and employer has been, or is likcly to be, significantly and
adversely impacted™;

¢) A potential breach of 5. 2 (d) is identified whenever a statute varics a

negotiated collective agreement, limits the scope of future bargaining or
relieves employers of their obligation to participate in the process of collective

bargaining int 2 meaningful way.

373-374, per L'Heurcux-Dubé 1., at p. 392 and per Sopinka J. (La Forest I. concurring at p. 390) at p. 404; Public
Service Alliance of Concada v. Canada, | 1987} | S.C.R. 424; RWDSU v. Saskatchewan, [1987] 1 S.C.R. 460,
77 Supra note 24,

= Ibid. at para. 82.

2 thid. al para. 19.
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[39] Two questions must be answered: first, does the challenged law rclate 10 something
which is important to collective bargainin§ and second, if so, docs the stale action prevent
meaningful discussion and consultation?™  If both questions are answered affirmatively,
violation of's. 2 ¢d) is proven.

[40] In Health Services, the Supreme Court of Canada examined provisions which allowed
health sector employers 1o transfer, re-assign, layoff or bump employees and ¢ontract out certain
services notwithstanding conflicting provisions in existing or future collective agreements. The
provisions were carefully reviewed, becanse they undermined the bargaining processes that led
to the collective agreements then in force. Furthermore, they prevented any meaningful
communicaiion on a host of topics, because the matters they addressed could not be varied by a
future collective agreement.

[41] Each section was analyzed. Those dealing with layoff, bumping and contracting out were
held to violate s. 2 (d) of the Charter.

[42] Sections dealing with transfcr and reassignment were regarded differently. Those
provisions made minor modifications to the existing system, and significant protections for
cmployees remained in place.”

{43] The scope of the protection afforded to organizations of workers under 5. 2 (d) was
recently addressed by the Supreme Court of Canada in Ontario (Attorney Genergl) v. Fraser
(“Fraser”).? In Fraser, farm workers challenged the constitutionality of the Agricultural
Employees Protection Act, 2002 (“AEPA™)

[44] Farm workers had already launched a successful constitutional challenge in Dunmore v.
Ontario (Attorney General)?® The AEPA was designed to address carlicr shortcomings
identified by the Court in Fraser

{45]  The majority of the Supreme Court of Canada reaffirmed that collective bargaining is an
integral component of the right of association but that its constitutional protection is limited.
Unionized employces have the right to make representations conceming the terms and conditions
of employment and to have them considered in good faith by cmiployers. Legislation which
makes the process of presentation and consideration impossible or pointless violates s. 2 (d).

[+9] The Supreme Courn In Fraser rerormmuared Heailh Services 1est as 1ollows:

If it is shown that it is impossible to meaningfully exercise the right to assopciate
due to substantial interference by a law (or absence of laws: see Dunmore) or by

¥ Ibid, a paras. 90-106.
3 roid gt paras. 113-136.
#3911 8CC 20
*3,0.2002, c. 16.

¥ Supra note 24,
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government action, a limit on the exercise of the s. 2(d) right is established, and
the onus shifts to the state to justify the limit under s. 1 of the Charter >

[47] In Fraser, the Court concluded that a fair reading of the AEPA preserved the right of
associations of farm workers to make representations to employers and created a corresponding
obligation on employcrs to consider them in good faith. Thesc arc the only matters a statute
must give>® or preserve.’’ The Court heid the 4EPA did not breach s. 2 (d) of the Charter.

[48] The majority’s decision in Fraser also confirmed that section 2 (d) does not reguire that
legislation include a particular method of dispute resolution. In any event, in Fraser, no remedy
had been sought from the tribunal given responsibility to address an employer’s alleged
contravention of the A£PA.

[49] Iturntothe ERA. This is now the third time its constitutionality has been tested.

[50] ln Meredith v. Attorney General of Canada (“Meredith™),”® members of the Royal
Canadian Mounted Policc (“RCMP™) challenged certain provisions of the £R4.*® Unlike Federal
Crown counsel, members of the RCMP continue to be statutorily ineligible for collective
bargaining. An alternative mechanism is used. The Commissioncr of the RCMP solicits advice
from a five person advisory board known as the Pay Council. A neutral chairperson is chosen by
the Commissioper. The rest arc drawn equally from management and non-management
positions.

[51] The Pay Council made salary and benefits recommendations to the Commissioner for
2008 through 2010, These recommendations followed the established process and made their
way to the Treasury Board. They were mostly accepted. Economic increases were announced
on June 26, 2008.

[52] On December 11, 2008, the Treasury Board approved changes which eliminated some
and reduced other aspects of the earlier approved compensation package. As indicated earlier,
the ERA4 came into force three months later. It included a provision which allows the Treasury
Board to “change the amount or ratc of any allowance. ..if...of the opmion that the change...is
critical to support transformation initiatives relating to the [RCMP].™ Absent the Treasury
Board’s initialive, wage increases for members of the RCMP arc legislatively limited.

* Fraser, supra note 24, para. 47.
% Fraser, supra note 24, paras. 46-47. 1 use the word “give” because the AEPA ercated a Jabour relations scheme for
farm workers.
* The word “preserve” is used beeause in Health Services British Columbia’s Health and Social Services Delivery
Improvement Act, S.B.C. 2002, ¢. 2, Part 2, included provisions which took precedence over colleetive agreements
to which the provincial government was a party and prohibited the partics from deviating from the statutory scheme
in the future.
3 Supra note 1.
1: As well as 2 December 11, 2008 decision of the Treasury Board.

5. 62.
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in finding that the restraint measures in issue®’ violated 5. 2 (d), Heneghan J. concluded:

The Treasury Board’s decision and the ER4 made it effectively impossible for the
Pay Council to make representations on behalf of the Members of the RCMP, and
have those rcpresentations considered in good faith. In my opinion, this is a
substantial interference, which constitules a violation of subsection 2 (d) of the
Charter.®

Federal Gavernment Dockyard Trades and Labour Council v, the Attorney General
(“Dockyards™) is an even more recent case. There the Federal Government Dockyard Trades
and Labour Council (“Council®) ** sought a declaration invalidating two sections of the ERA.
The Council argued that ss. 18 and 19 of the ERA violated 5. 2 (d) in overriding a favourablc
arbitral award that had becn made after the December 8, 2008 cutoff date those sections
established.* The trial judge disagreed.

Harrig J, held that:

a) The record did not establish the ability of employees represented by the
Council to pursue workplace goals was “affected in any real or practical sense.”
The parties had tried but failed to nepotiatc a collective agreement before the
passage of the EFR4;

b) The provisions of the ERA did not, in that case, eliminate a “frecly
negotiated term™ but one “imposed on the }Jarties” by an arbitralor when there was
a “breakdown of the bargaining process™ ;= '

c) The right to resort to arbitration as a means of resolving a dispute over
the terms of a collective agreement is not constitutionally protected at least where
imitiated in consequence of the failure of the process of discussion and
consnltation:*® and

d) Had the wage increase provision made ineffective by the ERA in
Dackyards been contained in a collective agreement rather than an arbitral award,
a conclusion that “its nullification imterfered with the right to collective
bargaining” in a substantial way would have followed.”

" 85. 16, 35, 38, 43, 46 and 49,

“2 Meredith, supranote 1at para. 52.

3 Supra note 1.

“ The award was issued January 20, 2009, Tt awarded a 5.2% pay adjustment as of October 1, 2006.
™ Dockyard, supra note 1 at patas. 163, 168-171 and 185. Intercstingly at paragraph 53, the trial judge observed
that the parties had negotiated a new collective agreement after the passage of the ER4 which resolved all
outstanding issues “incloding wages going forward.™
¢ Ibid. atparas. 177 and 180-189.

4T Ibid st puras_ 204 and 213-214,
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[56] These decisions are helpful to my analysis because they both involve the same economic
circumstances and legislative response.

[57] As mentioned, in Meredith the Treasury Board accepted most of the recommendations
resulting from the Pay Council process. The plaintiffs in Meredith appear to have been
successtul in argning that acceptance of the recommendations resulted in something which was
tantamount to an agreement between the members of the RCMP and their employer. Its terms
were then unilaterally changed by the Treasury Board and then by the ERA. In this case, the AJC
and Treasury Board never reached agreement on the economic increases to be applied to the base
salaries of Federal Crown counsel.

[58] In many respects the facts of Dockyards resemble those in this case. In Dockyards,
affected workers had been trying to negotiate a new collective agreement since rnid-2006.
Proposals had been exchanged. The parties had participated in eight bargaining sessions. Those
efforts were unsuccessful. The bargaining agent made a decision to resort to arbitration. *®

[59] However, there are differences t00. In Dockyards a tentative agreement was reached
with the T;casury Board but rejected by the membership. No substantive collective bargaining
followed.

[601 By the time the ERA came into force the parties had conducted the arbitration and an
arbitral award had been made.

{61] T turn to this case, Does thc ERA relate to something which is important to collective
bargaining? The answer i3 quickly given. Yes. True, the £RA4 touches on only one issue:
salaries. Admittedly, it leaves dozens untouched,”® However, the question is not number but
importance. Tt is difficult to regard salary as anything other than a very significant, if not pivotal,
aspect of the employment relationship for most employees. To the AJC and its members, the
evidence is clear salary levels are and have been a source of immeasurable concern and growing
discontentment.

[62] Does the legislation prevent meaningful discussion and consultation between the AJC
and the Treasury Board? In my vicw, it did and still docs. 1 reach that conclusion
notwithstanding the fact the parties had tried but failed to negotiate a first collcetive agreement.
I have not [orgotten they were proceeding to arbitration after negotiations over an extended

" In this case the Treasury Board initiated the formal roquest but both parties were clearly proceeding (oward
arbitration.
®® Dockyards, supra note 1 at para. 82. The evidence did, however, indicate that the Treasury Board offered to
return to the bargaining table. While its overtures were refused the bargaining agent acknowledged there had been
mformal discussions.

Examples include holidays, vacations, leaves, performance review, hours of work, expenses and grievance
procedure.



NOV-01-4U11 10:31 JUGDES ADMIN KM 17U 41t 324 bal'vr F.013-030

Page: 12

period, sometimes assisted by 2 mediator, failed to resolve the salary issue. >' [n Dockyards,
Harris J. wrote:

Arbitration rcflects the breakdown of the bargaining process and is a substitute for
it, not one form of its culmination.*

[63] That is not, with respect, necessarily true. An adversarial process does not preciude the
possibility of further discussion.® Given the partics’ history in this case, the likelihood of a
negotiated settlement was small. Nonetheless, the possibility of compromise existed until
eliminated by the ERA.

[64] | have already mentioned the November 15, 2008 ¢-mail from the Treasury Board’s
senior negotiator inviting further discussion notwithstanding the fact the parties were “in the
process of establishing an Arbitration Board.” Consultation and discussion can and does ocour
during adversarial proceedings.

[65] The Attorney General suggests the process of collective bargaining was respected.
disagree, The wage increase offer made in November, 2008 mirrored the ERA. It was presented
on a take it or leave it basis.

[66] On February 27, 2009, the AJC was one of several bargaining agents permitted to make
submissions on the draft legislation to the Housc of Commons Standing Committee on Finance
and the Senate Standing Committee on National Finance. | am not satisfred this was true
consultation. The time for meaningful ncgotiation concerning economic increases had passed by
the time the invitation was extended and submissions were made. The die was cast,>*

[67] With the ERA in place, the salary dispute could not be negotiated. The arbitration panel
appointed under the PSLRA following the request of the Treasury Board no longer had
jurisdiction to determine the issue.”

[68] In tracing the history of negotiations, the AJC scemed to maintain the Treasury Board did
not ncgotiate in good faith.’® While the documentary record before me is substantial and cross-

5t At para. 181, Harris 1. held it was “of some moment” the bargaining agent sought a wage increase during the
hearing which “had not been on the bargaining table.

% Dockyards, supranote 1 at para. 180.

* The November 15, 2008 e-mail from the Treasury Board's senjor negotiator made that very point.

% 1 recognize collective agreements were compleled with some bargaining agents between November 15 and
December 8, 2008. 1 do not believe that any of them involved wage increases in excess of those specified in the
ERA. In Meredith, supra note lat paras, 253, 259 and 263 Harris J. concluded the federal government had fulfilled
its obligation to consult and bargain in good faith. While I agrec with many aspects of Harris J.'s analysis on a
number of issues, this is not one of them, Nor do | agree with Harris 1.’s conclusion with respect to section 2 (d).

** This was recognized by the arbitration board when it released its ruling in Aworney Gemeral of Canada v.
Association of Justive Counsel, 2009 CanLTl 58615 (P.S.L.R.B.) at para. 5. o submifting issues to arbitration the
Treasury Board asked for cconomic increases of 1.5% per year commencing each year from May 10, 2006 through
May 10,2010

38 Mr, Mendicino, the president of the AJC, acknowledged in cross-examination that AJC had not Ried a complaint
that the Treasury Board had failed to bargain in good faith. However, the ¢vidence demonstrates that the AJC and
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examinations on affidavits were conducted, I was unable to form even a tentative view on this
topic.

[69] However and importantly, under the £R4 it does not matter. A post December &, 2008
arbitral award is of no effect whether previous negotiations were conducted in good faith or not.
Furthcrmore, such an award had no effect notwithstanding the fact the state of the Canadian
economy and the federal government’s fiscal circumstances were factors an arbitration board
was required to consider under s. 148 of the PSLRAY

[70]  Unless within onc of its exceptions, the ERA created a fixed, unalterable salary grid.
There could be no other result and therefore salaries were no longer a topic of negotiation for the
five year period covered by the ERA.*® As Heneghan J. wrote, the legislative scheme set forth in
the ERA establishes “the benchmark for future wage increase negotiations.”® The opportunity to
seck & salary increase for the five year period covered by the ERA is irretrievably lost.

[71]1 On this point, suffice to say that whether a law limits a Charter right is simply a matter of
the purpose and effect of the law that is challenped, not whether the law is right or wrong.

[72] The Attorney General submits an argument under s. 2 (d) can only be advanced if the
challenged legislation seeks to undo an existing collective agreement and hampers future
collective bargaining.®® The Attorney Gencral submits AJC's argument must fail because the
AJC was not a party to a collective agreement when the ERA was enacted.

[73] I disagree. Section 2 (d) protects a process designed to reach agrecment on workplace
issues. 1 can think of no reason why constitutional protection applies only to those who had
successfully completed the process of negotiation on at least one oceasion. The ERA rendered
any attempt to negotiatc base salaries useless for the period it operated. That, in my view, is
enough to violate section 2 (d). As McLachlin C.J. and LeBel J. wrote in Health Services:

To constitute substantial interference with freedom of association, the intent or
effeet must scriously undercut or undermine the activity of workers joining
together to pursue common goals of negotiating workplace conditions and terms
of employment with their employer...Laws or actions that can be characterized as
“unjon breaking” clearly meet this requirement. But less dramatic interference
with the collective process may also suffice. In Dunmore, denying the union
access to labour laws of Ontarfo designed 1o support and give a voice 1o unjons

its counsel were dissatisficd with the pace al which the negoliations were proceeding. Ina March 21, 2008 e-mail

AJC's counsel complained that “promised disclosure and responses® had mot amived notwithstanding

“committments (sic) ...to the mediator (and to the other party)” and observed “that is @ minimal requirement of the

good faith that is so critical to make bargaining constructive and meaninglul.™ A short time later the Treasury Board
roposed annual economic increases of 1.5% effective May 10, 2006,

*T Seetion 106 of the PSLRA bad required the parties to “bargain collectively in good faith™ and to “make every

reasonable effort to enter into a collective agreement.”

* Confederation des syndicates nationaux e Quebec (Procureur General), [2008] RID.T, 1477 (Que. 5.C.).

*® Meredith, supra note 1at para. 88.

** Health Services, supra note 24 at paras. 129-161; Araser, supra note 24 at paras, 34 and 37,
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was enough. Acts of bad faith, or unilateral nullification of negotiated terms,
without any process of meaningful discussion and consultation may also
significantly undermine the process of collective bargaining. The inquiry in every
case is contextual and fact-specific.®!

[74] Inany event, the ERA did override collective agreements entered nto by other bargaining
agents and limited the terms of the collective agreement the AJC and Treasury Board could and
eventually did negotiate.

[75] The statute substantially limits, both in purpose and effect, the freedom of association
guaranteed by the Charter.% In so doing the ERA infringes section 2 (d). The question remains,
is the infringement saved by seclion 1 of the Charter?

B. Is the infringement saved by section 1 of the Charter?

[76] Section 1 of the Charter provides this assurance:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms
set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a frec and democratic society, [Italics added)

[77] A right or freedom is not inviolate. However, section 1 imposes “a stringent standard of
justificaﬁégn” on the party seeking to uphold the restraint on a constitutionally protected right or
freedom.

(78] Four questions must be affirmatively answered for the limitation to stand:

a) First, does the objeclive of the law relate to a concern which is pressing and
substantial; :

b) Second, is the mecasure adopted carefully designed (o meet the objective? In
other words are the means and objective(s) rationally connected;

¢) Third, is the constitutional impairment as modesi — or minimal — as it can
reasonably be; and

d) Fourth, is the measure adopted proportional to the desired objective? In other
words, do the salutary or positive cffects outweigh the deleterious or negative
consequences?™

1 Health Services, supra note 1at para. 92.

% Canada (A.G.) v. PHS Community Services Society, 2011 SCC 44 at para. 102,
% R v. Oakes, [1986] | S.C.R. 103 at paras. 65-66.

) thid 3t para. 69-71.



NOV-01-2011 10:32 JUGDES ADMIN RM 170 416 327 5417 P.016-030

Page: 15

[79]  Throughout my analysis | have attempted to be mindful of the Attorney General’s request
that the court show Parliament substantial deference. The Attorney General submits the court
must exercise caution because;

a) Determining the appropriate responsc to a global economic crisis requires 2
consideration of factors “within the specific institutional competence of
Parliament and the executive™;

b) The ERA was enacted as part of the strategy of combating a complex problem.
It was not intended io stand alone. Instecad, the ER4 was a singlc, albeit
significant, clement in an “integrated and phased response to...extremely
challenging economic and fiscal conditions.”s

[80] I will return to the issue of deference when considering the third, ot minimal impairment,
stage of the Oakes analysis,

[81] I have tried to approach the Oakes criteria keeping in mind the requcsted relief and the
fact that the objectives identified by the parties apply to the ERA in its entirety. For the most
part, the objectives do not change from section to section, by department or function.
Conscquently, with respect to the first two stages of the test, | rarcly differentiate between
Federal Crown counsel and others affected by the ER4. However, in the final two stages the
impact of the provisions on Federal Crown counsel receives the attention it deserves.

i Does the gﬁlziective of the ERA relate to a concern which is pressing and
substantial?

[82] Detcrmining whether a violation of s. 2 (d} is saved by s. 1 requires an understanding of
the context in which the ER4 was enacted.s’

[83] The scverity of the economic events of 2008 was unanticipated. Buoyant cconomic
conditions were expected to continue in 2007 and beyond. Indeed, the 2007 federal budget
proclaimed:

Canada’s employment performance is the best it has been in 30 years, consumer
confidence remains high and business financial positions are healthy.

* These excerpts were taken from paragraphs [20 and 121 of the Attorney General’s factum.

* Satisfaction of this requirement was conceded in Meredith, supra note | at para. 96. Two objectives were
recognized there: reducing upward pregsure on wages and minimizing job losses. Heneghan J. concluded the “aim
of providing keadership and showing restraint and respect for public money is quite abstract” and “political in
natire™ She concluded that objeclive was not pressing and substantial. ln Deckyards, supra note 1, Harris J.
rejected the suggestion the only objective of the £R4 was to save money, Harmis ). concluded at pama. 274 that the
legislation was designed “1o prevent a deep recession and to stabilize the economy...as a means to prevent
uriemployment, protect living standards and provide a sustainable foundation for the provision of public services.™
As evidenced by para. 276 of Haris 1.*s decision, the objectives relied on by the Attorney General in that case and
this one are identical,

? R v. Bryan, [2007] 1 5.C.R. 527 at para_ 10.
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[84] Real growth in gross domestic product (“GDP™) was projected to be 2.3% in 2007 and an
cven stronger 2.9% in 2008 “consistent with the U.S. economy achicving an expected sofl
landing in the wake of the recent correction to the U.S. housing market,”

[85] Unfortunately, time was about to be unkind to many as evidenced by the content and tone
of the federal government’s February 2008 budget. While it heralded sixteen consecutive years
of economic expamsion, it noted “cconomic uncertainty from the slowdown of the U.S.
cconomy” and “ongoing global financial turbulence.” The approaching clouds were dark.

[86] By November 21, 2008, new econormic realities had been revealed internationally and
domestically.

[87] The United States, Euro zone and Japan were cxperiencing a recession. Growth in
emerging cconomies had slowed.

{88] In Canada, commodity prices and demand for Canadian exports fell sharply. Consumer
confidence and business investment tumbled too. Real GDP growth slowly ground to a halt.

Forecasts were recast rcflecting an evolving, uncertain and volatile economic environment. In
2010, then Governor of the Bank of Canada Mark Carney said:

Strains that emerged in a few countries quickly spread around the world, resulting
in a deep, synchronous recession,

[89] Governments and central banks around the world acted.

[90] As already noted, the ER4 was not enacted in isolation. Other economic measures were
passed and came into force simultancously,

[91] The ERA did not freeze the wages of affected federal employees. However, it did
stipulate that wages were to be increased by 2.5% in the first, 2.3% in the second and 1.5% in
each following fiscal year going back to 2006-2007 and ending with 2010-2011.%

[92] According to the Atlomney General, the ZR4 was designed to:
a) Reduce upward pressure on wages in the private sector;
b) Provide leadership through restraint and respect for public money;

¢) Assist the federal government in mana%igng its medium term fiscal position by
making the cost of salaries predictable.

[93] Inits factum, the AJC submitted:

% The fiscal year end is March 31,
® Thus avoiding the uncertainty of a collective bargaining or arbitration process,
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...this Court should treat the [Attorney General’s] evidence of the ERA's
[objectives] with skepticism. The contcmporanecus evidence, together with
purpose c¢vident on the face of the Act, supports the conclusion that the objective
was simply to restrain expenditure, That is not a pressing and subsiantial
objective, on the record presented to Court. To the extent that this Court accepls
that any of the subsidw% “policy objectives” have been made out, they are not
pressing and substantial.

[94] I disagree. At this stage of (he analysis, the quesuon is whether the federal government
“has asserted a pressmg and substantial objective.”’ Attcmptmg to determine whether a stated
objective was in mind when a statute was enacted or is being used as an after the fact
rationalization for its existence, is difficull and seemingly inappropriate.” The thlrteen
introductory words of the £RA telI the reader what the legislation does, not why it exists.”

[951 Public statements do, however, suggest the objectives offered to the court are not after the
fact creations. The federal government had communicated its intention to carefully manage
expenditlures, to determine public sector compensation “in a manner that does not add pressure
on businesses that are already feeling the pinch of economic slowdown,”” and to meet “the
urgent need to ensure predictability in public sector wages™”

[96] 1 am prcpared to accept that the objectives were honestly stated. I am also prepared to
accept AIC’s submxsnon. Despite its packaging, cost containment was an underlying purpose
of the statute.”® The real issue is whether any of the objectives were pressing and substantial,

[97] I start with cost containment. The AJC fairly conceded that thc impairment of
constitutional rights and freedoms has withstood judicial scrutiny in exceptional cconormic times,
That principle was established by the Supreme Court of Canada in Newfoundland (Tremu;y
Board) v. Newfoundiand and Labrador Assn. of Public and Private Employees (“N.A.P.E™),
In that case, the provincial government had contractually promised to increase the wages of
females employed in the health care sector. ‘Threc years later, for financial rcasons, the
provincial government passed legislation that postponed the introduction of the increases and
erased amounts otherwise payable.

7 This excerpt is drawn from paragraph 134 of AJC’s factum.
7' Harper v. Canada (Attorney General), [2004] T S.C.R. 827 ut para, 25; R, v, Bryan, supra note 67 at pura 32
™ In R v. Bryan, supra note 67 al para. 32, Bastarache J. said “the first stage of the 5. 1 analysis is not an evidentiary
contest.”
7 The introductory words are “An Act to restrain the Government of Canada’s expenditures in relation to
employment.”
™ The excerpt is taken from sn October 29, 2008 speech by the Minister of Finance. A similar comment was made
in the November 27, 2008 Economic and Fiscal Statement.
™ The excerpt is drawn from a November 18, 2008 Treasury Board of Canada Secretariat press release. A similar
statement was made in the November 27, 2008 Economic and Fiscal Statement.
7 Indeed managing the fiscal position of any enterprise, at any time, seems to involve the ability to predict and
contain costs. Paragraph 48 of the Attorney General's factum acknowledges the Treasury Board Secretariat was
ked by the Department of Finance “to develop measures to restrict spending.”
77 [2004] 3 S.C.R. 381.
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[98] Those affected by the legislation were understandably appalled. Yet, the legislation was
upheld. Writing for a unanimous Court, Binnie J. said:

...courts will continue to look with strong skepticism at attempts to justify
infringements of Charter rights on the basis of budgetary constraints. To do
otherwise would devaluc the Charier because there arc a/ways budgetary
constraints and there are always other pressing government priorities.
Nevertheless, the courts cannot close their eyes to the penodm occurrence of
financial emergencies when mcasures must be taken to juggle priotities 1o sec a
government through the ¢risis.’

991 In NAP.E, the contest was between female workers who had been the subject of
systemic discrimination and a cash strapped provincial government. Provincial spending relied
heavily on federal transfer payments. A planned and significant reduction twned a modest
budgeted surplus into a huge deficit. That, in turn, caused some agencies to lower the province’s
credit rating and borrowing became more expensive. The Supreme Court of Canada concluded
“averting a serious fiscal crisis”™ was a substantial and pressing objective,

[100]  The facts of N.A.P.E. were exceptional. Cost cutting will rarely be viewed as a pressing
and substantial objective.

[101] Howcver, T am of the opinion this is one of those rare situations. The federal
government was faced with virtually unprecedented economic conditions and reacted in an etfort
to avoid an unimaginable financial catastrophe. Concern had taken deep root and a multi-faceted
and financially responsible national response was nceded. Even if the AJC is right that the only
truc objective in enacung the ERA was cos! containment, [ am of the view that objective was
substantial and pressing given the economic reality of the day.*

[102] T am aiso of the view the three objectives advanced by the Attorney General fulfill the
first criteria cstablished by Oakes. Wages in the public sector had been growing more rapidly
even before the cconomic downtumn, Fewer busincss opportunities meant lower revenue for
many enterprises. Jobs were being eliminated in the private sector at an alarming rate. The gap
seemed likely to increasc.

[103] On the evidence presented, [ am satistied there is an interrelationship between public
and private sector salarics although the influence of one on the other seems incapable of precisc
determination. T am also satisfied an ever widening gap would have pressured businesses to

i Ib:d. at para. 72; Public Service Alfiance Canada v, Canada, supra notc 26 at pp. 439-440,

™ Ibid, at pata. 77.
® 1a Health Services, supra note 24 at para. 147 McLachiin C.J. and LeBel J. accepted that cutting costs and
increasing the powet of management were objectives of the legislation there in issue. They 5aid that the objective to
cut costs was “suspect”™ as a pressing and substantial objective given the authority of NAP.E and Nova Scotia
{Workers' Compensation Board) v. Martin, |2003] 2 5.C.R. 504.
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atternpt to match increases many could not afford.® Avoiding that risk was a pressing and
substantial objective,

[104] The AJC argued the salaries paid to its members were 100 low to affect salaries in the
private sector, Even if an accurate statement, upward pressure may have been exerted in time if
potential increases remained unchecked. On this aspect of the test, there is no reason to
diffcrentiate between the AJC and other represented groups affected by the £RA.

[105] Similarly, the objective of providing leadership through restrain{ and respect for public
money was real, pressing and substantial. Economic projections had been wide of the mark.®
Uncertainty reigned. Systemic frailties were revealed. Confidence teetered. Around the world
eyes turned to governments for solutions.” Their development required leadership. Years of
balanced budgcts were about to end. With sources of revenue in decline, the nced for services on
the rise and the need for financial stimulus internationally recognized, careful fiscal management
was imperative.®*

il Is the measure adopted carefully designed to meet the objective? In other
words are the means and objectives rationally connected?

[106] Has the Attorney General established, on a balance of probabilities, a link between the
limits on wage increases paid to approximately four hundred thousand federal employees and
any of the articulated objectives?™

* The International Monetary Fund had recommended that public wage increases be avoided unless temporary in
nature. See, for example, Robert Lacroix and Frangois Dussauwit, The Spillover Effect of Public-Sector Wage
Conracts in Canada (1984), 66 The Review of Economics and Statistics 509

¥ Canada’s GDP fell in the months of August, September, October, November and December, 2008 and again in
January, 2009, The fourth quarter decline of 3.4% was the largest since the first quarter of 1991. Employment
deelimed by 70,600 in Novernber and by 34.400 in December, 2008. 2009 started off with even more disappointing
results. ‘There were 129,000 fewer jobs in January: the lurgest monthiy decline in 33 years, 82,600 people lost their
Jjobs in February, 2009, The unemployment rate grew nationally from 6.2 to 7.7 per cent. In January, 2009 the
International Monctary Fund reported that financial market conditions had remalned “extremely difficult™ for a
longer period than it had projected “despite wide-ranging policy measures to provide additional capital and reduce
credit risks.” Advanced economics were sulfering thor deepest recession since World War 11

% In Novcmber, 2008, the International Monetary Fund’'s World Economic Outlook Update reported that
“[flinancial conditions continue to present serious downside risks. The forccful policy Tesponses in many courntries
havc contained the risks of a systemic financial meldown. Nonetheless, there were many reasons to remain
concerned about the potential impact on activity of the fmancial erisis. In December, 2008 the International
Monetary Fund urged “strong and coordinated policy actions” and said “any delays will likely worsen growth
prospects.” It recommended the formulation of temporary measures “that ensure...the envisaged. . fiscal deficits
can be reversed as economies recover.”

¥ In this respect T respectfully disagree with Heneghan J. when she stated at para. 120 of Meredith, supra note L:
“The aim of providing leadership and showing restraint and respect for public money is quiet abstracl, It appoars to
be political in nature. In my opinion, this stated aim is not pressing und substantial.”

* Canadian Broadcasting Corporation v. New Brunswick (4.G.}, |1996] 3 S.C.R. 480 at para. 48.
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[107]  If the objective is cosl containment as the AJC submitted, legislation restricting salary
Increases is clearly connected. However, I will briefly address this stage in the context of the
objectives on which the Attorney General relied.

[108] The AJC argues that the ERA is not rationally connected to reducing upward pressure
on wagcs in the privatc sector because the ER4 only applics to 2.2% of all employees in Canada.
It submits “[t]hat small a tail is not likely to be...wagging the dog”, when it comes to salarics
being paid elsewhere. ¥

[109]1 T disagree. Proof that the legislative scheme wilf fulfill all or some of its objectives is
not required. The question is whether it may do so0.*

[110]  Tn RJR-MacDonald Inc. v. Canada (Attorney General),®® McLachlin J, (as she then
was) wrote:

The causal relationship between the infrinpement of rights and the benefit
sought may sometimes be proved by scientific evidence showing that as a
matter of repeated obscrvation, one affects the other.  Where, however,
legislation is directed at changing human behaviour...the causal connection may
not be scientifically measurable. Tn such cases, this Court has been prepared to
find a causal connection between the infringement and benefit sought on the
basis of reason or logie, without insisting on direct proof of 2 relationship
between the infringing measure and the legislative objective,

[111] In this case, it was not certain the ER4 would influence salaries paid in the private
sector. However, a review of the literature filed leads to the conclusion the £R4 may have had
that effect. A real possibility has been established.

[112]  The AJC submitted the legislative scheme is not rationally connected to the objective of
showing lcadership through rcstraint and respect for public money, because the ERA is
temporally limited and allows some groups to receive increases in excess of those mandated.

[113] To that, 1 say simply this: the ER4 may be imperfectly connected 1o that objective but
nonctheless there is a clear link. Most notably, the legislation applies™ to members of the Senate
and the House of Commons. The legislation limited spending and salary increases for those
persons most responsible for its enactment.

[114]  Lastly, the AJC argued the £ER4 added nothing on the certainty or fiscal management
front, because the federal government was adept at predicting compensation without a legislative
boost. It seems obvious to me that the hard rulcs laid out in the legisiation provide a level

* The AIC also suggested the federal government’s estimated cost savings of $600 million in fiscal 2009-2010 and
31 billion in fiscal 2010-201 | were modest in the scheme of things. 1 disagree,

¥ Adler v. Omario, [1996] 3 S.C.R. 609; Health Services, supra note 24; Canada (Aittorngy General) v. 4TI
Macdorald Corp., [2007] 2 8.C.R. 610.

¥ 11995] 3 5.C.R. 199 at para. 154.

¥ ERA, s, 12.
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approaching exactitude which the pre-existing method of modeling could not match, no matier
how sophisticated it may have been,

[115] This is not one of the few cascs that “founder” or fail on the rational connection test,”

178 Is the constitutional impairment as modest — or minimal — as it can
reasonably be?

[116] Were the Charter rights of the federal Crown lawyers impaired no more than was
rcasonably necessary to achicve the pressing and substantial legislative objectives of reducing
upward pressure on private sector wages, demonstrating leadership and managing the federal
government’s fiscal position?

[117]  Inmy view, the ERAs inclusion of the 2006-2007 fiscal year fails to satisfy this aspect
of the Qakes test.

[118] The measurc chosen by Parliament need not be the perfect or even the best choice.” It
need only be within & range of rcasonable alternatives.” The magnitude of a financial crisis and
the cost of avoiding Charter infringement arc relevant considerations.

[119] Thosec principles were applied in N.A.P.E. in assessing a Jegislative response to a fiscal
crisis, In that casc, legislation relieved the Newfoundland and Labrador government of its
obligation to pay compensation for systemic discrimination in order t¢ achieve savings of $24
million. In upholding the statute, Binnic J. wrote:

The government was nol just debating rights versus dollars but rights versus
hospital beds, rights versus layoffs, rights versus jobs, rights versus education
and rights versus social welfare. The rcquirement to reduce expenditures, and
the allocation of the nece&sa.g cuis, was undertaken to promote other values of a
frec and democratic society.

[120]  TLater he added:
...the requircment that the measure impair “as little as possible” the infringed

Charter tight cannot be applied in a way that is blind to the conscquences for
other social, educational and cconomic programs, The provincial

* Mounied Police Assn. of Ontario v. Canada (Attorney General) (2009), 96 O.R. {3d) 20 (5.C.).) at para. 90. This
case is scheduled to be argued before the Court of Appeal shortly. Canada (Attorney General) v, JTE-Macdonald
Corp.. supra note 87 at para. 40, In this regard [ agree with the analysis of Harris I, in Dockvards, supra note lat
paras. 284-236, In Meredith, supra note 1, Heneghan J. dealt with the issue at paras. 121-127, She concluded that a
rational connection between the reduction of wage increases for the R.C.M.P. and the objectives of showing
lcadmhlp and financial restraint had not been demonstrated by the Anomey General.

! RIR-Macdonald Inc. v. Canada (Attorney General), supra note 88 at para. 160,
2 NA.P.E, supranote 77 at para, 83.
* fhid. at para 84,
* Ibid, at para. 75.
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government. ..could have thrown other claims and priorities to the winds and
simply paid the $24 miltion but in its view, the cuts it would have had to make
elsewhere to permit this to happen would have created even greater grief and
social disruption...

As in most cases, resourcelul counsel, with the benefit of hindsight, can
multiply the alternatives.”

P.023-030

The Atlorney General submits the same result should follow here. Faced with an
unprecedented economic crisis, spending on wages had to be curtatled. A range of options was

developed in its factum:

[122]

In this case it was decided that containing future pay incrcases throughout the
public sector would accomplish the government’s objective in the leasl intrusive
manner, given the options available and the timeframe for achieving savings,
for employees would still see increases, albeit lesser thar in previous years.
Ancillary compensation features such as movement within pay ranges, leave,
performance, overtime...would not be affected. The measures were time.
limited, preserved collective bargaining and were preceded by consultation and
negotiation.%

The argument is further

Policy makers were faced with a daunting task: an evolving, far ranging and
unpredictable financial world, a multitude of competing interests and demands, an urgent need
for a timely and effective response. [ agree “[c]rafting legislative solutions to complex problems
is necessarily a complex task.”™ In Public Service Alliance of Canada v. Canada (Attorney
General), Dickson C.J. wrote:

...courts must exercise considerable caution when confronted with difficult
questions of economic policy. It is not our judicial role Lo assess the
effectiveness or wisdom of various government strategies for solving pressing
economic problems...A high degree of deference ought properly to be accorded
to the government's choice of strategy in combating this complex
problem...The role of the judiciary in such situations lies primarily in ensuring
that the selected legislative strategy is fairly implemented with as litile
inlerference as is reasonably possible with the rights and freedoms guaranteed
by the Charter. Thus, in the present casc, | am prepared to accept the [Attorney
General’s] submission that compensation controls, even if limited to a select
class of employees, could reasonably have expccted to have a positive, albeit
partial and indirect, impact on combating inflation in the economy in general, T

% Ibid ut parns. 95-96.
¢ This excerpt is drawn from paragraph 165 of the Attorney General's factum.
N Canada (Attorney General) v. JTI-Macdonald Corp., supranote 87 at para. 43
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am also prepared to accepl that thc temporary suspension of collective
bargaining on compensation issues was a justifiable infringement of freedom of
association having regard to the third limb of the proportionality test.”® [ltalics
added}

[123] However, deference and restraint do not mean abstinence. Courts must be vigilant to
ensurc that troubled times are not used, even if innocently, to discard constitutionally protected
rights and freedoms. As Benjamin Cardozo aptly wrotc:

What began as a doctrine for emergencics — a weapon of peaceful revolution to
be kept under lock and key, and employed with circumspection m hours of
siress and strain — is tuning, it seems into a tool to be kept at one’s elbow in a
compartment of the desk, and plied with all the freedom of the screwdriver or
the hammer in the grasp of the handyman at home.”

[124] I retumn to the dilemma, which faced policy makers in 2008. The solution was not
restraint, It was a combination of stimulus and moderation. Fortunately, the federal government
was not in a fiscal crisis, although finances were hardly limitless.

[125] Resources had to be allocated. Priorities had to be established. The desire to increase
spending in some areas and to curb it in others was understandable.

[126] T am prepared to accept that a temporary suspension of collective bargaining to
facilitate 2 multi-faceted economic response to a crisis affecting the [inancial well-being of the
public wis once again warranted.

[127] However, I am of the view the ERA goes too far by including the 2006-2007 fiscal year.
1 reach that conclusion because:

a) The 2006-2007 fiscal year pre-daled the cconomic crisis. In fact, Canada’s
economy was then buoyant and the federal government enjoyed a significant
budgetary surplus. None of the objectives that caused the ER4 to be drafted and
passed existed until later;"”°

b) The Attorney General bears the onus of satisfying every stage of the Oakes Lest.
Demonstrating a clear and compelling rationale for the ERA’s retroactivity is
particularly important, because there had been no reference to 2006-2007 until Bill
C-10 received first rcading in February, 2009. Prior public statements had
consistently mentioned 2007-2008 as the starting point for budgetary restraint
initiatives. E-mails sent by the Treasury Board’s scnior negotiators to the AJC and
other bargaining agents in mid-November 2008 made no mention of the 2006-2007
fiscal year;

8 | 1987] 1 8.C.R. 424 at para. 34.
" Seleciad Writings of Benjamin Nathan Cardozo: The Choice of Tycho Brahe (Margarst E. Hall ed., 1947) at 128.
19 According to the 2007 budget the surplus was $13.2 billion.
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¢) The inclusion of 2006-2007 is even more puzzling when the provisions of the ZR4
arc reviewed. While as a general rule, the specified increases set forth in the £R4
were to apply starting with that fiscal year, its inclusion had no effect on those who
had concluded a collective agrecment or were the subject of an arbitral award made
before December 8, 2008.'"  As a practical matter the pre-December 8, 2008 base
salarics of only three groups of represented employees were affected by the £RA.
Federal Crown counsel was one of them. Given the objectives and the extent of the
crisis, why were so many excepiions made?' %

d) A number of groups were allowed to continue efforts to restructure their base
salarics even after December 8, 2008. If successful the annual increases mandated
by the ERA were to apply to the new or “restructured” amount.'®  Given the
objectives and the extent of the crisis, why were further excepiions made? Why
was the federal government able to rationalize allowing some federal employees to
exercise their section 2 (d) rights during 2 period of “great economic uncertainty
and contraction in the economy”'™ and members of the AJC were not?

[128]  Answers to those questions can be found without any reference to the global financial
crisis. The AJC was seeking parity with their counterparts in Omario. The AJC sought, by
negotiation or arbitration, to cxtinguish a gap it maintained was wide and long cxisting. If
successful, federal Crown lawyers would have received a substantial, retroactive increase.'™

[129] The Attorney General’s position on the wage demands is clear: it does not believe they
ate warranted and the Treasury Board had not, would not, and will not agree 1o them.

[130] Had the arbitration included the salary issue, the Arbitration Board would have
considered the competing positions in the context of the factors set forth in section 148 of the
PSLRA, including “the state of the Canadian economy and the federal government’s fiscal
circumstances.”

[131] With the passing of the ERA, the Arbitration Board no longer had the power to
determine whether federal Crown lawyers had been and were being fairly paid.”® The result was
ordained.

0l £R4, 5. 19.

192 ohip Repair (West) and the Research Group were the other two.

'% For example, section 31 (a) gave the Border Services Group the right to continue cfforts to negotiate the rate of
pay for the 2007-2008 or 2009-2010 fiscal year, Section 32 (a) allowed the Operational Services Group to continue
to negotiate the rate of pay for the 2009-2010 fiscal ycar, Scction 33 (a) gave the Ships' Officers Group the right to
receive the benefit of an arbitral award for the 2010-2011 fiscal ycar.

1 The excerpt is drawn from paragraph 132 of the Attorney General’s factum.

15 At paragraph 100 of Its factum, the Attorney General acknowledged the AJC was seeking to increase the salary
of its members across Canada by one-third.

1% The Arbitration Board's October 23, 2009 decision and award established salary increases in accordance with the
ERA, 1n paragraph 30 of its factum, the Attorncy General suggested these increases were “up to the maximum
allowed by the ERA™. Section 16 did not establish a maximum, Rates of pay in the affected years were “to bt
increased, or are deemed to have been increased” by the specified percentages.
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[132] All of those facts were known as economic conditions detertorated. So were the
conscquences. If AJC was successful, the wage increase mandated by the ERA would be applied
to a higher base salary. Yet, 2006-2007 was not mentioned until late in the day and a satisfactory
rationale for the change of position has not been articulated.

[133] The reasonableness of the expansion of the legislation’s grasp is not self evident 10 me.
If AJC's position prevailed, it would only be extinguishing or narrowing am existing gap. How
could that step apply pressure to wages in the private sector when, at most, the salaries paid to
AJC membcrs were to rise to an equal level? The £R4 limits would have applied to the new — or
“restructured rates of pay.”'”’ That would have prevented any upward pressure on salaries paid
to lawycers in the private sector.

[134] If a lower than market wage was being paid to the AJC, how is ieadership or respect for
public money being compromised by paying what is agreed or determined to be fair? How is
predictability compromised when the Treasury Board knew AJC’s monetary demands and the
applicable criteria articulated in the PSLRA?

[135] In Meredith, Harris J. wrote:

The fact is that the obligation to pay money in respect of unsettled claims that
predate the ecopomic crisis would accruc during the crisis, affect the
government finances during the crisis, and have an effect on the government’s
ability to achieve its objectives...There is...n0 material difference between the
award being made in respect of the 2006...or the 2009 year.'®

[136] T understand that present dollars would be used to pay unpaid increases earned in earlier
years. However, I disagrec with Harris J.’s suggestion that such payments would compromise
the federal government’s ability to meet the objectives the ER4 was intended to serve.'” As
mentioned, the provisions of the ER4 were tailored.

[137] Some groups were treated differently and permitted to work toward resetting or
“restructuring” salaries. If successful, those reestablished amounts became the benchmarks (o
which the statutory increases were applied. Those cxceptions demonstrate that the limit for the
fiscal year 2006-2007 is not analogous to N.A.P.£ Increases for some employees within the
federal public service could be accommodated. Times were dire but affordability was not the
1SsuC.

[138] According to the Attorney General, an cxception was made for the Operational Services
Group, because “it had been negotiating a national rate of pay for a few years before 2008 and an
exception was necessary to complete this work™.'!° The AJC was in the same position, but the
“work™ was no longer to be completed. I simply do not find the rationale for the lings of

197 The phrase used in various scctions of the £R4 including s, 31, 32 and 33.
"% Supranote 1 at para. 290.

9 1bid.

119 The excerpt is drawn from paragraph 67 of the Attorney General’s factum.
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demarcation to be persuasive. It scems to me the difference between Federal Crown lawyers and
other represented groups related to the magnitude of their demands, not principle.

[139] Tn this case, the Cowurt is being asked to assume that 2006-2007 had to be included for
the same rcasons that apply to 2007-2011. Deference and respect do not go that far:

If an individual’s Charter right or freedom is violated by the state, it is no answer
to say the viglation was driven or is justified for political reasons. Indeed forms
of state discrimination that are undertaken for political reasons are among the
most odious, as the recent history of paris of the world from South Africa to the
Balkans can attest.'!!

[140] In 2007-2008, the crisis began to lake hold. Tn 2008-2009, the full force of the crisis
was being felt and endured. When the legislation was passed, its duration was not fully known,
The inclusion of 2009-2010 and 2010-2011 as normalcy returmed was likewise understandable.

[141] However, in my view, the ER4’s inclusion of the 2006-2007 fiscal year fails to satisfy
this aspect of the Quakes test. It seems arbitrary and motivated by considcrations beyond the
economic reality of the day.

[142]  Section 16 (a) of the ER4 extended the wage increase limits to 2006-2007. Section 34
(1) (a) ensures that the statutory increases are applied to the salaries being paid to Federal Crown
counsel when the AJC served its notice to bargain on May 10, 2006. In my opinion the Attorney
General has nol demonstrated that those sections of the £RA meet the requirement of minimal
impairment articulated in Oakes.'?

i, Is the measure adopied proportional to the desired objective? In other words,
do the salutary or positive effects outweigh the deleterious or negative
consequences?

{143] 1accept that the £R4 played a role in serving the needs of the citizens of this country. It
was part of the package of measures, which helped Canada fare better than many countries
during a dramatic economic downturn.

[144]  On the other hand, the legislation postponed AJC’s cfforts to remedy a salary imbalance
which it alleges has existed since January 1, 2001 for five more years.

[145] Iam preparcd to accept the proposition that the importance of curtailing wage increases
during a deep worldwide recession can''? qutweigh the importance of preserving the freedom of
represented cmploycces to negotiate their salary.

' N A, P.E., supranote 77 at para. 81.

122 gection 34 (1) {b) appears to have had no practical ¢ffect. It applied to any collective sgreement or arbitral award
made before the £R4 came into force on March 12, 2009. Neaither event occurred.

11 1 did not use the word “will™. 1 agree with the analysis of Griffin J. in British Columbia Teachers® Federation v.
British Columbia, 2011 BCSC 469 at paras. 347-376.
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[146] However, times of hardship do nor mean that constitutionally protected rights and
freedoms are automatically deserving of compromise, let alone abridgement, All of the
circumstances must be closely examined to ensure that interference is warranted and no more
than absolutely required in nature, magnitude and duration.

[147]  Given the extraordinary circumstances initiated by developments in the United States in
2007, 1 am satisfied the ZRA meets the proportionality requirement established in Oakes for all
years except the 2006-2007 fiscal year. The importance of ending 2 precipitous slide and
providing stability and encouragement for a limited period thereafter cannot be understated.

[148] However, I am not satisfied that thc federal government’s objectives or the
effectiveness of its recovery plan would have been compromised by limiting the legislation to the
years originally contemplated. The Attorney General has failed to satisfy me that the benefits of
sections 16(a) and 34 (1) (a) of the ER4 outweigh their negative effects.

4. Conclusion

[149]  For the reasons given, I have concluded:
a) The ERA infringes section 2 (d) of the Charter:

b) Inclusion of the fiscal year 2006-2007 is not justified by s, 1 of the Charter. In my
opinion, sections 16 (2) and 34 (1) (a) of the ERA are unconstitutional.

[150] The parties requested an opportunity to make submissions concerning the appropriate
remedy afler the relcase of this decision. The parties may make arrangements to attend to make
those submissions and to address the issue of costs, through the motions office. Altematively, I
would be pleased to discuss scheduling by teleconference. If that alternative is more attractive, a
datc may be arranged through Judges® Administration.

me

—  Grace

Released: November 1, 2011
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