ASSOCIATION OF JUSTICE COUNSEL

SUBMISSION ON COMPENSATION

FEBRUARY, 2004



INTRODUCTION .. e e i 1
L. OVERVIEW OF SUBMISSION . ... ... . e 2
I. OUTLINE OF PROPOSAL . . ..o e e 3
I1l. CURRENT LA COMPENSATION LEVELS AND STRUCTURE ............ 5
IV.  JUSTICE LAWYERS .. ... e 7
A. Descriptionofthe Group .. ....... ... ... . .. . . . . . 7

B. The Pre-Eminent Role of Department of Justice Lawyers ........... 7

i. Legislative Drafting ........... ... ... . . ... . ... ... 7

ii. PolicyPlanning ......... ... . . . . . . 8

iii. Prosecutions . .......... ... ... 8

iv. Litigation .. ... .. 8

v. LegalServices ......... ... .. 9

vi. Internationallaw .......... ... ... .. . ... .. ... . ... ... ..., 10

V. HISTORY OF COMPENSATION OF FEDERAL LAWYERS .............. 11
A. Introduction . ...... .. . .. 11

B 1080-1992 . . . . 11

C. 1992-1997: TheFreeze . .. ... ... . . i . 12

D Department of Justice Salaries from 1997-2004 ... ............... 12

E. Ontario AG Lawyers’ Salaries from 1999-2004 . ... ............... 13

F. Summary, Data and Conclusion .. ............................ 14

VI.  PRINCIPLES FOR DETERMINING LAWYERS' SALARIES .............. 21
VIl.  ONTARIO AG LAWYERS ARE THE CLOSEST COMPARATOR .. ........ 23



VIII.

Xl.

XIi.

A. Similar Work . .. e 23

B. Geographical Overlap .. ........... . . i 24
C. Historical Equivalency . ........ ... ... . . . . . . 24
PRIVATE SECTOR LAWYERS' INCOME ... ... ... .. ... . .. 25
A. Rationale for Comparison . ... ... .. .. . e 25
B. Private SectorData-CBA . ... ... ... ... .. . . 26

i. LATSalaries . ....... .. 26

. LAZ2sand LA3s .. ... . . 27

iii. Summaryof CBAData ............ .. ... ... . . ... ... 28
C. Private Sector Partners’ Data- CCRA .. ... ... ... ......... 29
D. Conclusion re. Private Sector Lawyers’ Income . ................. 30
JUDGES . e 32
A. Rationale for Comparison .. ............. . . . . ... . . 32
B. Data . ... e 32
C. CoNnClUSIONS . . . ... e e 33
THERE SHOULD BE ONE NATIONALRATE . ........ ... .. .. ... .... 35
RESTRUCTURING . ... e 37
A. Problems with the CurrentSystem . ........................... 37
B. Proposal to Restructure the LA1 Category ...................... 38
C. Proposal to Restructure the LA2 Category ...................... 38
Summary of Proposal . ....... . ... .. 40

CONCLUSION .. e 42



INTRODUCTION

This Brief contains the submission of the Association of Justice Counsel (“AJC”)
concerning the salary levels and structure for lawyers in the LA group of the
Department of Justice who are represented by AJC. This includes all lawyers,
including notaries, who are in the LA categories up to an including LA2B and all
non-management lawyers in the LA3A category and above.

At present, Justice lawyers are excluded by statute from collective bargaining
rights. This exclusion will be removed when the Public Service Modernization Act
(Bill C-25) is brought into force. In the meantime, the AJC is at a considerably
unfair disadvantage in putting forward this submission in that there is no legal
requirement for the government to bargain in good faith and no recourse by the
AJC to arbitration or job action. Indeed, Treasury Board has said that it will not
negotiate with the AJC. Nevertheless, AJC is making this submission, to ensure
that Justice lawyers have at least some voice in the determination of their salaries
for the upcoming fiscal year.



OVERVIEW OF SUBMISSION

In part Il of this Brief, we provide an outline of the elements of and the rationale
for our proposal. In part Ill, we review the current compensation levels and
classification structure that apply to Justice lawyers, followed, in part IV, by a
description of the work Justice lawyers perform. It is the position of the AJC that
the salary levels for Justice lawyers have failed to reflect the importance of their
work, and have failed to keep pace with its increasing demands and complexity.
We then turn, in part V, to an overview of the history of the compensation of
Justice lawyers since the mid-1980s. This includes a review of the erosion of
Justice lawyer's salaries in comparison with those granted to their closest
comparator, namely lawyers who work for the Attorney General of Ontario. It also
includes a discussion of the current salary differential between Justice lawyers
who work in the Ontario Regional Office, located in Toronto, and Justice lawyers
who work in the rest of the country. In this respect, in AJC’s view, there should be
one national rate for Justice lawyers, equivalent to the salaries paid to Ontario AG
lawyers.

Part VI sets out the principles and criteria that AJC submits are relevant to the
determination of the salary issues at stake. It is the position of the AJC that the
touchstone for a fair compensation system is one that recognizes salary
comparability with appropriate external and internal comparators as the most
significant criterion. In part VII, we set out the basis for our position that Ontario
AG lawyers are the closest and most significant comparator for the determination
of Justice lawyers’ salaries. It is AJC's position that Justice salaries must be
brought in line with the salaries currently in effect for Ontario AG lawyers. In parts
VIIl and IX, we review salary increases provided to other comparators (private
sector lawyers and judges respectively) that lend further support for AJC's salary
proposal.

In part X, we set out the reasons for which there should be one national pay scale
for all Justice lawyers across Canada.

In part XI, we set out the basis for AJC's proposed changes to the salary
structure. In particular, it is AJC’s position that the promotional opportunities and
salary progression for LA1 and LA2 lawyers needs to be fairer and more
consistent.

Part XIl summarizes AJC’s proposal and sets out the specifics of how it should be
implemented.
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OUTLINE OF PROPOSAL

The current salary arrangement for Justice lawyers in the LA group of the
Department of Justice expires on March 31, 2004. The AJC proposes a new
arrangement commencing on April 1, 2004 that constitutes fair and reasonable
compensation for lawyers in the LA group.

The AJC proposes that the national pay scale for Justice lawyers be the same as
the scale for Ontario AG lawyers, as it was previously. This represents the
closest comparator, given the similarity in the nature and responsibility of the work
of lawyers in the two governments.

Even with their salaries brought up to the level of Ontario AG lawyers, Justice
lawyers’ salaries would still substantiallly lag behind the incomes of their
identically-trained colleagues, such as lawyers in the private sector and the
judges before whom they regularly appear. However, rectifying the significant
salary gap that has opened up between Justice counsel and their closest
comparator group is an important first step towards addressing the suppression of
Justice salaries that has occurred over the past number of years.

In AJC’s view, Justice lawyers are no less entitled to salary rectification than
senior employees of the federal government, who have been granted significant
salary increases in recent years.

Furthermore, it is a basic principle for the AJC that there be a single national pay
scale applying to Justice lawyers across Canada (apart from the Northern
allowance, which would continue to apply as at present). All provincial and
territorial jurisdictions in Canada pay their lawyers the same salary rates
regardless of where they work. Indeed, prior to 1990, Justice lawyers were paid
on a single national scale, roughly equivalent to the salary scale of Ontario
Attorney General lawyers, a comparator accepted by Justice management during
the 1980s. This simply recognized the reality that the vast majority of Justice
lawyers work in Ontario, and that paying Justice lawyers in other parts of Canada
less than their Ontario counterparts has adverse effects on employee morale,
runs counter to the concept of equal pay for equal work, and poses potential risks
for long-term recruitment and retention of the most able Crown counsel.

In order to bring Justice lawyers’ pay levels in line with those of Ontario AG
lawyers, some restructuring of the LA salary system at the 2A and 2B levels is
necessary. The distinction between LA2A and LA2B counsel is artificial and
without objective justification and only serves to impede salary progression based
on performance and experience. It is proposed therefore that the LA2A and 2B
categories be merged, as was done in Ontario in the case of their previous CC2
and CC3 categories, with no loss of salary or benefits to current LAZBs.
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The AJC also proposes a change in the LA1 category to a series of step
increases, with automatic promotion to the LA2 category after 4 years on the
basis of satisfactory performance reviews. This is necessary in order to address
a number of problems with the present system. At present, there is no consistent
policy rationale for promotions from the LA1 category. Promotions occur on an ad
hoc basis that differs from region to region, with the number of years that a lawyer
remains in the LA1 category arbitrarily varying from 1 to 2 years to as much as 12
years in some cases.

Finally, the AJC proposes a PREA performance increase, applicable to the salary
year 2003-2004, for lawyers in the LA1 and 2 categories of 5% for lawyers who
attain a “fully meets objectives” assessment and 7% for lawyers who “exceed
objectives,” with the latter category limited to 20% of the complement. LA3s
would continue to receive performance awards for “ongoing” and ‘key
commitments”, in accordance with their Performance Management Agreements.



CURRENT LA COMPENSATION LEVELS AND STRUCTURE

16. Currently, there are six pay categories for Justice lawyers: LA1, LA2A, LA2B,
LA3A, LA3B and LA3C. Furthermore, for the reasons described below in part V,
Justice lawyers in the LA2A-3A categories who work in the Ontario Regional
Office, located in Toronto (the “Toronto office”), receive a higher rate of pay.

17. Table 1 shows the salaries currently in effect for each category:

Table 1: Current Justice Salaries

Category Salary Range ($) Toronto Salary Range ($)

LA1 52,205 - 74,475 52,205 - 74,475

LA2A 72,335 -103,800 72,335 - 119,500

LA2B 90,005 - 114,750 94,535 - 132,065

LA3A 101,700 - 129,000 107,700 - 140,200

LA3B 117,900 - 144,100 117,900 - 144,100

LA3C 134,300 - 163,700 134,300 - 163,700

18. Whereas the LA1 category is intended as an entry-level category, the LA2A and
LA2B categories are designed for “working level” lawyers. Generally speaking,
there is no significant difference in the nature of the work performed by LA2A and
LAZ2B lawyers; both LA2As and LA2Bs are expected to take on increasingly more
complex cases, with no clear demarcation in the nature of the work or level of
skills required at either level. The LA3A, 3B and 3C categories are composed of
both senior practitioners (represented by AJC) and managers (not represented by
AJC). LAS3 practitioners are expected to consistently perform more demanding
work. At present, the total number of lawyers who can be in categories 2B and
LA3 combined is capped at 33% of the total complement.

19. Lawyers who are hired by the Department of Justice upon being called to the bar
commence at the bottom of the LA1 category. External hires are subjectively
placed in a category which may or may not reflect their year of call. They are then
paid a rate equal to or in excess of “recruitment rates” that are set annually by the
Department of Justice.

20. Justice lawyers advance within each category by way of performance increases,

which are periodic increases in salary based on an assessed level of
performance. LA1s and LA2s are evaluated under the Performance Review
Evaluation Assessment (“PREA”). LA3s are evaluated annually under the
Performance Management Program.
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When a lawyer reaches the top of their category, movement to the next category
is not automatic. Rather, the lawyer must successfully compete for a vacant
position in the next category. If no such positions are available, or if the lawyer is
not successful in a job competition, then they will remain at the top of their
category. A lawyer at the top of the scale is eligible only for one-time lump sum
performance awards. These lump sums will not form part of the lawyer’s salary in
future years, and are not included in the lawyer’s base salary for the purposes of
calculating future economic increases.
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JUSTICE LAWYERS
A. Description of the Group

There are approximately 2300 Justice lawyers represented by AJC (i.e. all LA1s
and LAZs, and practitioner LA3s) in eleven regional offices (“ROs”) from coast to
coast and the territories, and in the National Capital Region (“NCR”). The split
between the regions and the NCR is about 50/50. “Central Canada” (Ontario RO,
Quebec RO and the NCR) accounts for over 71% of the total Population. The
percentage for Ontario lawyers (NCR and Toronto) is about 63%.

B. The Pre-Eminent Role of Department of Justice Lawyers

The federal Department of Justice is Canada's largest national law firm. Justice
lawyers are at the forefront of government initiatives and the depth and breadth of
their work is unparalleled in the private or corporate sector. Justice lawyers
regularly argue cases that shape Canadian society before all levels of court; draft
important legislation such as the Anti-terrorism Act; develop new and important
policies that underlie legislative initiatives such as the Youth Criminal Justice Act;
and counsel client departments on high-profile issues such as SARS, mad-cow
disease, and the cases of William Samson and Maher Arar. Justice counsel
nationwide provide legal talent upon which the Federal government relies for
advice and defence in lawsuits.

The Government of Canada faces an age of increasingly complex litigation where
issues which were once strictly policy based have been "legalized" by both local
and international law and norms. With globalization, Justice lawyers have to deal
more and more with internationalization of domestic issues as well as an
increasing number of inter-jurisdictional initiatives and disputes.

The following are some examples of the type of work that Justice lawyers carry
out in various legal areas.

(i) Legislative Drafting

In the past year, lawyers in the Legislation Branch have been involved in drafting
legislation and regulations to implement a number of key government initiatives,
such as anti-terrorism measures, modernization of the Public Service, political
funding and ethics legislation, decriminalization of marijuana possession, same-
sex marriages, assisted human reproduction, aboriginal self-government and
financial accountability, fiscal measures and legislation dealing with the financial
sector.

'Based on figures provided by Justice Human Resources in 2003.
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It is expected that the ambitious program of the Martin government, including a
commitment to address the “democratic deficit” through greater involvement by
MPs in the legislative process, will generate an increased demand for the services
of Justice lawyers involved in the development and drafting of legislation.

(ii) Policy Planning

In recent years, many new and fundamental legislative initiatives have had their
genesis in policy papers written by expert Justice lawyers. These include
initiatives on cannabis reform; corporate criminal liability; youth justice renewal;
the legal recognition of same-sex unions; family violence; amendments to the
Divorce Act; a national crime prevention strategy; international conventions on
cyber-crime, terrorism, money-laundering and organized crime.

(iii) Prosecutions

Justice prosecutors across the system have continued to provide top-quality
prosecution service, often responding to complex Charter arguments before the
Supreme Court of Canada. Recent important cases argued by Justice counsel
include R. v. Malmo - Levine, Clay and Caine, [2003] SCC 74 (involving the
constitutionality of the prohibition of marijuana for personal use or trafficking); R.
v. Hitzig et al, R. v. Parker and R. v. Turmel (2003 Ontario Court of Appeal cases
regarding the medical marijuana regulatory framework); and R. v. Edgar and R. v.
Kelly AG Canada Intervenor (2003 Supreme Court of Canada cases involving the
issue of preventive detention and new dangerous offender provisions).

(iv) Litigation

Since September 11, 2001, Justice lawyers have been involved in an increasing
amount of complex immigration cases, including numerous terrorist certificate
cases and judicial reviews of comittal orders such as USA v. Jorge Sagarra,
[2003] N.J. No. 165 (Nfld. & Lab. Sup. Ct. - C.A.); and medical marijuana cases
such as Tuck, Hayes and Kubby (an ongoing case at the Federal Court, Trial
Division involving a U.S. citizen’s refugee claim on the basis of his alleged
medical requirement for marijuana).

Justice lawyers have also been involved in a number of high-profile Charter-
based actions, including the Reference to the Quebec Court of Appeal (a
January, 2004 decision concerning the constitutionality of parental and maternity
benefits under the E/ Act); Odhavji Estate v. Woodhouse, [2003] SCC 69
(involving the tort of misfeasance in public office); and Figueroa v. The Queen (an
ongoing case before the Supreme Court of Canada concerning the 50 candidate
threshold for registered political party status). Justice lawyers have also been
involved in a number of emotionally-charged, highly complex cases involving civil
liability for abuse claims, including K.L.B. v. British Columbia, [2003] SCC 51 and
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M.B. v. British Columbia, [2003] SCC 53 (both involving the liability of the
government for sexual abuse suffered by children while in foster care).

Justice counsel have exhibited the highest professionalism before the courts on
Aboriginal issues such as The Queen v. Powley, [2003] SCC 43 (involving the
Métis right to hunt for food), Wewaykum Indian Band (Campbell River) v.
Canada, [2003] SCC 45 (involving the apprehension of bias by a Justice of the
Supreme Court of Canada). In most ROs, Justice lawyers have conducted
dispute resolution proceedings in the emotionally-charged Indian Residential
Schools litigation.

Tax litigators at the NCR and in the various ROs represent the Canada Customs
and Revenue Agency, and in recent years have been involved in several high
profile matters in the Supreme Court of Canada, including Markevich v. Canada,
[2003] SCC 9 (concerning the applicability of provincial limitation periods to
Income Tax Act debts); and Gifford v. Canada (involving the determination of
whether interest should be considered a capital or a current expense). Justice tax
litigators have also argued a number of important cases in the Federal Court of
Appeal, such as Benoit v. Canada, [2003] FCA 236 (whether Native beneficiaries
of a 19" century treaty were exempt from various federal taxes enacted
subsequently); Brown v. Canada, [2003] FCA 192 and Alan McCoy (2003 DTC
660) (two complex software tax shelter cases); and Mathew v. Canada, [2003]
FCA 271 (concerning the constitutionality of the general anti-avoidance rule).

Justice lawyers are called upon daily to represent the Attorney General of Canada
at all levels of courts, in tribunals and within dispute resolution processes.

(v)  Legal Services

Many Justice lawyers work in discrete units called DLSUs (departmental legal
services units) which provide legal services to particular federal departments and
agencies. In addition to providing legal advice on day-to-day operations and the
interpretation of relevant legislation, DLSU lawyers are the direct contact between
departmental officials and other specialized Justice units, such as Civil Litigation
and Legislative Drafting.

Federal departments and agencies turn to their DLSU lawyers for quick answers
on challenging issues. On many occasions, the advice is required immediately, as
the client relies on its legal advisors to have an intimate understanding of
departmental policies, objectives, operations, and programs. In addition to
providing legal advice, DLSU lawyers are frequently requested to provide their
input on policy issues and operational issues.

Justice lawyers in DLSUs have been responsible for providing legal advice and
assistance to government departments and agencies on a whole range of
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pressing and highly complex issues such as immigration, security, privacy,
aboriginal rights, immigration, SARS and mad cow disease.

(vi) International Law

Justice lawyers participate in negotiations regarding a wide variety of international
agreements on human rights, trade law and other matters and provide advice and
assistance to ensure implementation of, and compliance with, Canada’s
international obligations.

Justice lawyers also represent the Canadian Government before international

tribunals in disputes arising under trade agreements in cases such as softwood
lumber under the WTO Agreement and investor challenges under NAFTA.

10
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HISTORY OF COMPENSATION OF FEDERAL LAWYERS
A. Introduction

During the 1980s, Justice lawyers were paid on a single national
scale roughly equivalent to the salary scale of Ontario AG lawyers.? However,
since that time, there has been an ongoing erosion of that equivalency for Justice
lawyers outside of Toronto (since 1989) and for Justice lawyers in Toronto
(beginning in 1999). It is the position of the AJC that this loss of parity between
salaries paid to Justice lawyers and Ontario AG lawyers (initially in 1989, partially
rectified for Toronto lawyers shortly thereafter, but then reemerging following the
Kaplan Award in Ontario) must be rectified. Below, we set out the history of this
growing disparity, and in part Vi, we set out the rationale for correcting it.

B. 1989 - 1992

In 1989, the Government of Ontario entered into a Framework Agreement with its
two employer-recognized lawyer associations, according to which significant
salary increases, ranging from 22% - 44% to the minimums and maximums of
each category, were granted over the period of January 1, 1989 - December 31,
1990. These new rates were paid to Ontario AG lawyers across the province of
Ontario. In addition, in 1991, Ontario AG lawyers received a 5.78% increase to all
of their categories’ salary maximums and minimums. Further, in 1992, when the
Ontario government was in the midst of a perceived financial crisis, the parties
nonetheless agreed to increase the salary maximums for the CC2, CC3 and CC4
classifications by 1%.

For their part, the Treasury Board and the Department of Justice initially refused
to grant Justice lawyers an equivalent salary increase. As a result, for the first
time in many years, a significant salary disparity arose between Ontario AG
lawyers’ salaries and Justice lawyers’ salaries. This disparity, along with the
growing gap between Justice lawyers’ salaries and the higher salaries in the
private sector, led to recruitment and retention problems within the Department of
Justice. The problem was particularly acute at the Toronto office, where Toronto-
based Justice lawyers and potential recruits were opting to pursue a career at the
Ontario AG, where they could perform similar work for more pay. In a memo
dated June 11, 1990, then Deputy Minister John Tait described the problem as
follows:

“the situation respecting the recruitment and compensation of
lawyers in the Toronto office was extremely serious. The ability of
the Department to recruit and retain Law Group professionals in

% There is an exception in the case of the maximum of the LA1 and CC1 scales, where Justice salaries
were higher than Ontario AG salaries prior to 1990 and again in 1998, prior to the Kaplan Award.

11
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Toronto has been seriously eroded over the past three years by the
escalation in rates of pay in the private sector and the recent
negotiated wage settlement with the Law Group of the Ministry of
the Attorney General of Ontario.”

Accordingly, the Department and the Treasury Board decided to establish rates of
pay in the Toronto office commensurate with the salaries paid to Ontario AG
lawyers. While the need to bring all Justice lawyers’ salaries in line with Ontario
AG lawyers’ salaries was recognized,

“it was decided to proceed to the Board with respect to the Toronto
rates of pay only, as the consideration of the salary range changes
sought on a national basis would have led to delays in the approval
process. We proceeded on this basis on the understanding that
Board officials would continue to work with us on a priority basis to
review the general Law Group salaries and that an appropriate
submission to the Board would be made in that regard as soon as
possible.”

Thus, the Treasury Board, initially on a temporary basis, adopted a two-tiered
salary system, according to which Justice lawyers working in the Toronto office
would be paid salaries comparable to those paid to Ontario AG lawyers, but
Justice lawyers elsewhere would not. In the result, from 1989-1992, lawyers
outside of Toronto were provided with a modest increase of 7%. For lawyers in
Toronto, however, the Treasury Board agreed to salary increases in the range of
28%, which brought their salaries significantly closer to their Ontario AG
counterparts.

C. 1992-1997: The Freeze

From 1992 to 1997, Justice lawyers experienced a wage freeze resulting in no
economic or performance increases, and virtually no promotions. During this
time, external recruits were permitted to “leapfrog” ahead of Justice lawyers
already in the Department, as the recruitment rates according to which external
recruits were paid exceeded the frozen wages paid to Justice lawyers hired prior
to the freeze.

From 1992 - 1998, Ontario lawyers’ salaries were also frozen, due to Social
Contract legislation in place from 1993 - 1996, and the subsequent fiscal restraint
of the provincial Conservative government from 1996 - 1998.

D. Department of Justice Salaries from 1997 - 2004
In 1997, Justice lawyers began to receive performance pay increases again and

some lawyers affected by “leapfrogging” also received increases by way of a
“‘recruitment rate adjustment”.

12
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The following are the changes that occurred in the salary scales for Justice
lawyers from 1997 to 2003 by way of economic increases and range adjustments.

(a) Salary levels for the LA1 and LA2 categories were increased between 1997
and 2003 as follows:

1997 — 2% (1% for Toronto)
1998 — 2% (1% for Toronto)
1999 — 2% (1% for Toronto 2As and 2Bs)

2000 - 2%

2001 — 3.2% plus a further range adjustment of 4.6%.
2002 - 2.8%

2003 - 2.5%

(b) Salary levels for the LA3 categories were increased between 1997 and 2003
as follows:

1997 — 5.04%, 6.30% and 8.71% for LA3A, B and C respectively
1998 — no increases
1999 — no increases

2000 - 8%

2001 -3.1%
2002 - 2.3%
2003 - 2.5%

In addition to these increases to the salary scales, effective March 31, 2002, a
“Toronto Market Competitiveness Allowance” (a lump sum, one time amount of
8% of salary) was given to Toronto Justice lawyers “in recognition of the adverse
market conditions that existed within Toronto in comparison with salary levels
established by the Ministry of the Attorney General of the Province of Ontario
during fiscal year 2001-2002.”

E. Ontario AG Lawyers’ Salaries from 1999-2004

On October 26, 2000, an interest arbitration panel chaired by William Kaplan
issued a decision (the “Kaplan Award”) pursuant to which Ontario AG lawyers
were awarded a 30% salary increase covering the period of January 1, 1999 -
December 31, 2000. In particular, increases were awarded to each step of the
CC1 grid, and to both the minimums and maximums of the Crown Counsel 2s, 3s
and 4s.

Subsequently, from 2002-2004, the Ontario AG lawyers were granted annual
increases based on the Ontario Industrial Aggregate, amounting to 2% (January

3Treasury Board Compensation Improvement Instructions - Excluded Law Group, June 6, 2002, p. 1.

13
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1, 2002), 1.7% (January 1, 2003), and 1.5% (January 1, 2004), in accordance
with their collective agreement with the Ontario government.

The Kaplan Award further exacerbated the salary discrepancy between Justice
lawyers and Ontario AG lawyers, and created, for the first time since 1990, a
significant salary gap between Toronto-based Justice lawyers and Ontario AG
lawyers.

Effective January, 2003 the Ontario lawyers’ CC2 and CC3 categories were
combined into a new CC2/3 category, pursuant to an agreement between the
Associations representing Ontario lawyers and the Ontario government.

F. Summary, Data and Conclusion

To summarize, throughout the 1980s, the salaries of Justice lawyers were roughly
equivalent to those of the Ontario AG. In 1989, as a result of the first framework
agreement, Ontario AG lawyers were awarded a significant salary increase of 22-
44% that was not granted to Justice lawyers. While Justice lawyers in Toronto
received increases which brought them closer to the Ontario AG rates, these
increases were never passed on to Justice lawyers in the rest of the country.
Subsequently, as a result of the Kaplan Award, Ontario AG lawyers were awarded
another significant salary increase of 30% for 1999 and 2000, as well as modest
increases in subsequent years. In contrast, since the end of their salary freeze in
1997, Justice lawyers have only received annual economic increases totaling
about 20%. The cumulative effect of these respective salary adjustments has
been to create a huge gap between the salaries of Ontario AG lawyers and those
of Justice lawyers.

As set out below in Table 2, the salaries currently in effect for Ontario AG lawyers
are substantially higher than those in effect for Justice lawyers, including those
who work out of the Toronto office. For the LA1 and CC1 categories, the Justice
salaries (other than Toronto) are between 20% (at the top of the scale) and 31%
(at the bottom of the scale) less than the Ontario salaries; for the LA2A/2B and
CC2/3 categories, Justice salaries are between 38% (top) to 33% (bottom) less
than Ontario AG salaries; for the LA3AB/LA3B and CC4 categories, Justice
salaries are between 20% (top) to 29% (bottom) less than Ontario AG salaries.

14



Table 2: Current Justice Salaries Compared with Current Ontario AG Salaries

Department of Justice Ontario AG % Difference
(outside Toronto)
Category Salary Toronto Category Salary Range
Range ($) | Salary (9)
Range ($)
LAO1 52,205 - 52,205 - CC1 66,838 — 31% (bottom of
74,475 74,475 89,822 scale)
20% (top of scale)
LA2A 72,335 - 72,335 — cc2/3* 96,297 — 33% (bottom of
103,800 119,500 158,402 scale)
LA2B 90,005 - 94,535 — 38% (top of scale)
114,750 132,065
LA3A 101,700- {107,700~ | CC4 131,309 - 29% (bottom of 3A
129,000 140,200 172,473 scale)
LA3B 117,900 - | 117,900 - 20% (top of 3B
144,100 144,100 scale)
LA3C 134,300 - | 134,300 -
163,700 163,700

56. The four charts on the following pages compare LA1, LA2A and LA2B Justice
lawyers’ salaries with CC1, CC2 and CC3 Ontario AG salaries from 1989 to date.’
Chart 1 compares the LA1 minimum scale to the CC1 minimum scale; Chart 2
compares LA1 maximum scale to the CC2 maximum scale; Chart 3 compares the
LA2A maximum scale to the CC2 maximum scale;® and Chart 4 compares the

“In 2003, the Ontario AG Lawyers and the government of Ontario agreed to a merger of the CC2 and
CCa3 categories effective January 1, 2003.
°LA1s and LA2s were chosen because these are Justice’s most populous categories. However, a

comparison of LA3 and CC4 salaries would have yielded similar results.

®For 2003 and 2004, there were no actual CC2 or CC3 categories at the Ontario AG, but rather, as noted
above, one merged CC2/CC3 category. However, for comparison purposes, we have charted values for
the CC2 maximum category for 2003 and 2004 on the basis of projected values, i.e. we have applied all

Ontario AG salary increases for these years to the former CC2 maximum value.

15




LA2B maximum scale to the CC3 maximum scale.” As can be seen, despite the
increases granted to Justice lawyers over the past 6 years, the gap between the
two sets of salaries continues to be significant and growing. It is AJC’s position
that the approach taken in the 1980s to determining Justice lawyers’ salaries, that
being parity with the Ontario AG, continues to be sound and should be restored.
The AJC’s proposal is to end the divide by bringing Justice lawyer salaries in line
with Ontario AG lawyers’ salaries.

” For 2003 and 2004, we used the merged CC2/CC3 maximum.
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PRINCIPLES FOR DETERMINING LAWYERS’ SALARIES

It is the AJC’s position that the approach to determining Justice lawyers’
compensation levels should be informed not only by the historical practices of the
Department of Justice itself, but by the broader principles articulated and
developed by interest arbitrators in determining fair, reasonable and appropriate
compensation.

Among interest arbitrators, pre-eminence of place has almost invariably been
given, both by arbitrators and by legislators, to the comparability factor.
observed by Professor Swan®:

"Among the arrays of criteria produced either in statutory arbitration
structures or ad hoc by arbitrators, comparability has always been
pre-eminent. Thus, the Public Service Staff Relations Act, which
governs collective bargaining for public servants in Canada,
includes a requirement for arbitrators to consider, as a primary
guide to the contents of an arbitration award:

‘the conditions of employment in similar occupations
outside the Public Service, including such geographic,
industrial or other variations as the Arbitration
Tribunal may consider relevant.’

Similarly, in one of the most influential awards by an arbitrator
acting without statutory guidance, Re British Colombia Rail
Company, Owen Shime advanced as an appropriate criterion
‘comparisons’ external to the enterprise subject to arbitration, and
including comparable work both in the same industry and in other
industries. Perhaps the strongest plea for a more sophisticated
approach to comparability comes from the Ontario public hospital
sector, where there are also no statutory criteria to shape
arbitration awards. The 1974 Report of the Hospital Inquiry
Commission urged that 'external comparability' be the primary
arbitral criterion...."

In Re Halifax (Regional Municipality) and IAFF, (1998), 71 L.A.C. 4™ 129 at p.
144, Arbitrator Kuttner, after reviewing the emphasis on external comparability in
interest arbitration, explained that the approach to comparability turns primarily on
an objective analysis of the similarities between the groups of employees being
compared:

"The Board wishes to dispel a misapprehension which some may
have as to the comparability factor. It is not premised upon

8 Swan, "Apples and Oranges: Comparability as a Criteria", Interest Arbitration (Toronto: Carswell, 1981),

267-283 at p. 268):
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conscious bargaining choices as is sometimes asserted. Whether
in their historical bargaining relationships particular parties have
articulated comparability or relativity as between themselves and
other bargaining relationships is not determinative. Rather, other
bargaining relationships become relevant if the empirical evidence
supports the drawing of a particular comparison or relativity as
between two groups of employees based upon objective criteria,
including the nature of the work, skills, abilities and qualifications
required and circumstances in which they are exercised."

60. We now turn to an analysis and application of these principles and criteria to the
salary levels of Justice lawyers.
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VII.

61.

62.

63.

ONTARIO AG LAWYERS ARE THE CLOSEST COMPARATOR

The AJC proposes that the national pay scale for Justice lawyers be the same as
the scale for Ontario Government lawyers. This represents the closest
comparator, given the similarity in the nature and responsibility of the work of
lawyers of the two governments, the geographic commonality between the two
groups, and the historical parity between the two groups.

Similar Work

In the Kaplan award, the nature of the work performed by Ontario AG Crown
Attorneys was described as follows:

“On the one hand, they must be neutral and impartial, on the other,
they must be fearless and vigorous advocates. Their contribution
to the administration of justice is indispensable, and they exercise
tremendous power in their prosecutorial functions, functions which
place upon them a huge responsibility to act properly, fairly and
dispassionately. Nothing less than the liberty of individuals, public
order, the public good and public safety, depend on the decisions
they make - decisions for which the Attorney General is ultimately
accountable in the legislature. Simply put, we look to crown
attorneys to perform at the highest professional standards, to
exercise high degrees of diligence, skill, ability and judgment, and
call upon them to do so often in emotionally attenuated
circumstances. They face a complex and increasing workload.
While fewer criminal cases actually proceed to trials, that leaves the
vast majority to negotiated outcomes in which the exercise of
prosecutorial discretion is paramount, a discretion with direct
impact on accused persons, on victims and on the social fabric.”

With regard to Ontario AG lawyers on the civil side, arbitrator Kaplan stated that:

“It is clear that government lawyers on the civil side discharge
significant public duties and responsibilities and, in doing so, also
exercise considerable discretion. They represent the government,
and by extension the people of Ontario, at all levels of the legal
system in the most critical and important matters. Their work, and
the evidence indicates that the workload has been increasing,
involves high stakes and high responsibility. It demands
sophistication and accountability not to mention high degrees of
experience and expertise. Both crown and civil government
lawyers, while highly committed public servants, are

9Kaplan Award, pp. 4-5
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64.

65.

66.

67.

representatives of the Attorney General, and all that that entails,
and are officers of the court and, as such, have obligations not
imposed on other employees.”"°

As set out in part IV, Justice lawyers conduct both prosecutorial and civil work.
The demands, responsibilities, and complexity of Justice lawyers’ work is clearly
comparable, if not virtually identical, to that of Ontario AG lawyers. In particular,
Justice lawyers represent the government of Canada and all of the people of
Canada in a wide variety of high profile cases. Like their Ontario AG
counterparts, they work at all levels of the legal system in the most critical and
important matters, including the formation of new and vital policy, the drafting of
ground-breaking legislation, conducting complex and often emotionally-charged
prosecutions, and the provision of quick and reliable advice to the government
departments and agencies. Moreover, the volume and complexity of the work of
Justice lawyers has increased since September 11, 2001, and is expected to
increase further as a result of the anticipated changes to be made by the new
Paul Martin government.

It is to be emphasized that arbitrator Kaplan found the nature and responsibility of
the work performed by Ontario AG lawyers constituted an independent and
compelling justification for a significant salary increase. This militates strongly in
favour of a substantial salary increase for Justice lawyers to bring their salaries in
line with the Ontario AG lawyers, who perform virtually the same work as they do.

B. Geographical Overlap

The maijority of Justice lawyers, 63%, work in the province of Ontario. There is no
principled reason why two groups of lawyers, performing nearly identical public
sector work of identical complexity and responsibility, where the majority work in
the same province, should be receiving two completely different rates of pay.

C. Historical Equivalency

As set out above in part V, until 1989, there had been a historical equivalency
between the salaries of Ontario AG lawyers and Justice lawyers. This was
broken only when, in the absence of any principled reason, Treasury Board
refused to grant national salary increases following the 1989 Ontario AG
framework agreement increases. Since that time, federal lawyers have suffered
through years of salary freezes and subsequent modest salary increases, while
Ontario lawyers again saw a needed substantial adjustment to their salaries as a
result of the Kaplan Award. It is the AJC’s position that this historical equivalency
must be restored.

10Kaplan Award, p. 5.
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VIIl.

68.

69.

70.

71.

72.

PRIVATE SECTOR LAWYERS’ INCOME
A. Rationale for Comparison

It is the AJC’s position that the incomes of private sector lawyers are also a highly
relevant comparator.

External comparability of Government professionals with private sector
professionals has been recognized by interest arbitrators in resolving collective
bargaining disputes involving other Ontario Government professional
employees."

In his 1988 Report, Professor Weiler made the following observations about
comparability in the specific context of Government lawyers:

“[i]f one were to compare the salaries of government lawyers and
doctors to those paid the average industrial or office worker, the
former might seem to be quite well-paid. But that simply is not the
reference point adopted for salary comparisons. The psychiatrist
and the crown attorney can reasonably say that they have invested
long years in education and training with little or no income during
much of that period, in order to earn their way into their respective
professions. Now that they have this status, these professionals
face major. responsibilites and strain in the work which they
perform. The relevant comparison, then, is with the earnings of
people who have essentially the same training and
responsibilities, but who happen to work in other settings. In
that respect, in terms of both the process and the result the
professionals employed by government tend to feel that they are
faring quite poorly in comparison with their counterparts in private
practice” [emphasis added]."

More recently, the Kaplan Award noted that both private and public sector lawyers
have the same professional profile, are governed by identical professional
obligations, and often work side-by-side in the same courts, tribunals and
agencies. Furthermore, both the private sector and the public sector are
competing for the same pool of lawyers. Thus, arbitrator Kaplan was satisfied
that “it is appropriate to compare lawyers with lawyers.”*®

While the AJC is not suggesting that there should be parity between the salaries
of Justice lawyers and the salaries of lawyers working in the private bar, it is

11See, for example, The Government of Ontario and PEGO (Dissanayake), August 26, 1991 and The
Government of Ontario and OPDPS (Burkett), February 29, 1988.

2professor Paul C. Weiler, The Professional Employee in Government, January, 1988, pp. 33-34.
13Kaplan Award, p. 7.
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73.

74.

75.

nonetheless submitted that the salaries paid to private sector lawyers are relevant
to the determination of Justice lawyers’ salaries. As noted by arbitrator Kaplan in
reference to the salaries of Ontario AGs:

“we cannot conclude that there has ever been parity between
crown lawyers and lawyers practicing in the private sector.
Nevertheless, given the identical training and qualifications - the
same duties and responsibilities - we are of the view that Ontario
private sector lawyers’ salaries are a relevant consideration and are
useful to the determination of the salaries of Ontario public sector
lawyers’ salaries.”"

Arbitrator Kaplan found that there was a large disparity between private sector
lawyers’ salaries and the salaries of government lawyers. He awarded a large
wage increase to Ontario AG lawyers in order to “substantially redress the
existing salary disparity.”’® The AJC submits that an identical approach must be
taken here. That is, given the virtually identical training and experience between
Justice lawyers and private sector lawyers, there must be a degree of relativity
between the salaries of the two groups. Where the salary gap becomes
unacceptably and unjustifiably large, then positive steps must be taken to narrow
it.

B. Private Sector Data - CBA

On any analysis, it is clear that Justice lawyers’ salary lag significantly behind
their private sector counterparts. This applies both to entry-level rates for LA1s,
and also to more senior positions, from LA2A through to LA3B.

(i) LA1 Salaries

In terms of the LA1 category, the current first year rate is $52,205, and by year 4
a typical Justice lawyer would have reached the top of the LA1 category and be
earning $74,475. By contrast, according to the Canadian Bar Association’s
National Legal Practices and Compensation Survey, 2003,'® (the “CBA Survey”),
as of June, 2003, the salaries summarized below in Table 3 were being paid on a
national basis, weighted in accordance with the size of the law firm repor‘ting”:

14 Kaplan Award, p. 6.
'S Kaplan Award, p. 7.

®published by Personnel Systems.

We have used the weighted average in part because it reflects the number of incumbents reported for
each year of call, and is more heavily impacted by larger firms with more incumbents. Since Justice is the
largest law firm in the country, comparisons with larger law firms in the private sector is appropriate. Also,
since 63% of Justice lawyers work in Ontario, it would be most appropriate to compare Justice salaries
with the salaries paid to private sector lawyers in Ontario. However, because of the relatively limited
number of lawyers’ incomes reported in the CBA data for Ontario, we determined that the Canada-wide
numbers would provide a more representative and reliable sample.
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Table 3. Private Sector Lawyers’ Salaries (CBA)

Year of Call Base Salary ($)

78,452

82,114

93,714

103,281

O B W N

118,442

76.

Thus, according to the CBA survey, an average first year associate working for a
private firm would earn $26,247 more than his or her first year Justice colleague,
a difference of 50.3%. An average 4" year associate working in the private sector
would earn $28,806 more than a fourth year Justice lawyer, a difference of 38%,
assuming that the Justice lawyer has reached the top of the LA1 category. A fifth
year Justice lawyer who is forced to remain in the LA1 category (due to a lack of
promotional opportunities to the LA2A category) would be earning $43,967 less
than his or her 5" year private sector counterpart, a difference of 59%.

(i) LA2s and LA3s

77. Turning to LA2As and LA3s, the salaries that are currently in effect for these
categories are as summarized in Table 4 below:
Table 4: Current Justice Salaries for LA2A and Above
Category Salary Range ($) Toronto Salary Range ($)
LA2A 72,335 - 103,800 72,335 -119,500
LA2B 90,005 - 114,750 94,535 — 132,065
LA3A 101,700 - 129,000 107,700 — 140,200
LA3B 117,900 - 144,100 Same
LA3C 134,300 - 163,700 same
78. The CBA Survey data distinguishes between junior, intermediate and senior

partners. Table 5 below sets out the national average salaries for law firm
partners.
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